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I. Introduction
1. These written comments are jointly submitted by the European Disability Forum (EDF), the International Disability Alliance (IDA) and the Helsinki Foundation for Human Rights (HFHR) pursuant to leave granted by the President of the Fourth Section on 25 May 2012 in accordance with Rule 44(3)(a) of the Rules of Court.
  
2. These comments set forth latest international human rights standards with respect to the rights of persons with disabilities and in particular within the context of prison.  They also provide information on laws and practices of the Polish prison system, in particular that pertaining to disabled prisoners. They demonstrate that the provision of reasonable accommodation to persons with disabilities is a critical component to ensuring their rights on an equal basis with other prisoners.  International and comparative law standards discussed herein demonstrate that States have a positive obligation to take appropriate measures to ensure access to adequate healthcare and to uphold the autonomy and dignity of disabled prisoners.
3. It is established that in interpreting the provisions of the European Convention on Human Rights (hereinafter the ‘Convention’) and the scope of the States’ obligations in specific cases, the European Court of Human Rights (hereinafter the ‘Court’) will look “for any consensus and common values emerging from the practices of European States and specialised international instruments… as well as giving heed to the evolution of norms and principles in international law.”
 It is respectfully submitted that international and comparative standards should inform the Court’s interpretation of Article 3 (freedom from torture or inhuman or degrading treatment or punishment) of the Convention in this case.  
II. Persons with disabilities in prisons

4. Prisoners are dependent on the regime of the prison, its material conditions, services, and staff, for all aspects of their daily lives and well-being.  Disabled prisoners are often placed at significant disadvantages in most prisons for several reasons including: the general lack of accessible facilities in cells and common areas, bathrooms and showers which is linked to increased risk of injury in prison for disabled prisoners; the lack of provision of assistive devices due to security risks or on account of lack of resources; the lack of provision of specialised equipment and disposable supplies such as catheters; and the lack of available assistance from qualified personnel and the lack of training in general for all prison staff.  

5. As a result, disabled prisoners face several obstacles in being autonomous and leading their daily living with respect to their hygiene, nutrition and mobility, and participating in the life of the prison on an equal basis with others, such as in work programmes, education and recreation.  It has been documented that prisoners with disabilities report feeling less safe than their inmates without disabilities.
 Often disabled prisoners are dependent on the goodwill of their fellow inmates for their mobility and hygiene, rendering their situations precarious and possibly arousing within them feelings of powerlessness, indignity and humiliation which exceed the expected level of distress or hardship associated with detention, and which may reach the threshold of ill-treatment.   

6. Whereas these situations of dependence, dehumanisation and neglect of persons with disabilities were previously tolerated as the norm and inevitable, today international human rights law recognises them as discriminatory treatment on the grounds of disability.  And where this discriminatory treatment inflicts severe pain and suffering, this is recognised as constituting a violation of the right of persons with disabilities to freedom from torture, cruel, inhuman and degrading treatment or punishment.
III. International standards on the rights of persons with disabilities

7. In considering the responsibility of member States to uphold the rights of persons with disabilities in prison, the Court is encouraged to have regard for the latest international standards on the human rights of persons with disabilities, namely the provisions of the United Nations Convention on the Right of Persons with Disabilities (hereinafter ‘CRPD’) and its guiding principles and values, which include respect for inherent dignity, autonomy, including the freedom to make one’s own choices, independence, non-discrimination, full and effective participation in society, respect for difference, and equality of opportunity.
  Indeed, the Court has already recognised that the CRPD reflects “un consensus européen et universel sur la nécessité de mettre les personnes souffrant d’un handicap à l’abri de traitements discriminatoires.”

8. The CRPD presents a significant paradigm shift in disability rights discourse, moving from a medical and charity based approach on disability in which persons with disabilities were considered as objects of treatment, management or charity, to a social model and human rights approach which recognises persons with disabilities as subjects of their own rights.  Disability is no longer situated in or imputable to the individual, traditionally targeted for “correction” or adaptation, but results from the interaction of an individual with an impairment with the barriers posed in society which hinders their full and effective participation on an equal basis with others.  The new paradigm focuses on upholding the rights of persons with disabilities by removing those barriers – be they physical, environmental, communicational, informational or attitudinal – and making adaptations in society to ensure effective equal participation in the community and the enjoyment and exercise of their rights, among others, the right to health
 and rehabilitation,
 right to liberty,
 personal mobility,
 protection of personal integrity,
 and freedom from torture or cruel, inhuman or degrading treatment or punishment.

Non-discrimination and reasonable accommodation

9. The CRPD presents a fully developed concept of equality which moves beyond formal equality of treating persons identically, and encompasses the prohibition of all acts that have the “purpose or effect” of impairing or nullifying human rights, thereby covering both direct and indirect discrimination.
  Human rights discourse today recognises that the same treatment for all does not necessarily result in substantive equality, but that non-discrimination also means that persons in different situations should be treated differently.  The provision of adjustments and adaptations is an integral part of the non-discrimination obligation on States, and the failure to provide “reasonable accommodation” is a form of disability-based discrimination recognised by the CPRD.
  Reasonable accommodation thus aims to remove the specific disadvantage to which a particular disabled individual would otherwise be exposed in order to ensure that human rights can be enjoyed on an equal basis with others.
  
10. Article 2 of the CRPD defines reasonable accommodation as:

“necessary and appropriate modification and adjustments not imposing a disproportionate or undue burden, where needed in a particular case, to ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental freedoms”

It is inherent in the concept of reasonable accommodation that considerations for effective participation and exercise of rights must be made in response to the circumstances of a particular disabled individual.  The obligation to provide reasonable accommodation is necessarily carried out on a case by case basis in order to offer a solution which corresponds to the individual concerned whose specific nature and degree of disability, lived experiences, preferences and needs will vary from others, including those belonging to the same disability constituency.  Further, it aims to ensure a proportionate and reasonable means to remove a barrier by a duty bearer, and the nature of the obligation will vary according to the particular individual and circumstances, the barrier(s) and duty bearer involved.  Reasonable accommodation must be provided with the intrinsic recognition that there is no one size fits all solution, and it is fundamentally individual oriented.  

11. While the concept of reasonable accommodation first emerged in the United States to combat discrimination on the basis of religion in the labour market
 with the obligation for employers to reasonably accommodate the religious practices of employees without undue hardship, it was soon raised to prominence in the context of disability with the introduction in 1990 of the Americans with Disabilities Act.
  It was equally adopted within the United Nations and appears in General Comment no 5 on Persons with Disabilities
 of the UN Committee on Economic, Social and Cultural Rights (CESCR Committee), and more recently in their General Comment no 20 on non-discrimination.

12. Indeed, reasonable accommodation has been a feature of the Court’s own jurisprudence to the extent that it upholds the right of individuals to non-discrimination and other rights by treating individuals in different circumstances differently.
  The result has been the finding of violations of the rights of persons with disabilities
 for the failure by the State to take steps to provide alternatives or to adapt to the individual’s circumstances and needs in the prison environment.
Accessibility

13. Accessibility is a key element of the CRPD which aims to remove barriers and ensure access to and equal opportunities for the realisation of all other rights, including right to liberty, right to health and rehabilitation, freedom of movement, right to recreation, etc.  In the CRPD, accessibility is both enshrined as a principle (Article 3(f)) and a right (Article 9).
14. Accessibility and reasonable accommodation are related concepts and are often confused. The first important distinction between the two relates to the target group of the measures: general accessibility measures foreseen in article 9 must be provided in anticipation of the accessibility needs of the disabled population, whereas reasonable accommodation includes specific measures directed at a particular individual with a disability. Reasonable accommodation should be seen as complementary to general accessibility measures and can never replace the efforts to make the environment fully accessibly. Certainly, there is an intimate link between accessibility and reasonable accommodation.  The more that accessibility is implemented across the board, the less there will be a need to provide reasonable accommodation.  For example, the less likely it will be to reasonably accommodate a prisoner with reduced mobility, the more accessible the prison environment becomes.

Right to be free from torture or cruel, inhuman or degrading treatment or punishment in the context of detention

15. Article 15(1)
 of the CRPD contains a similar prohibition to that of Article 3 of the ECHR. Further, Article 15(2) of the CRPD requires States Parties to take all effective legislative, administrative, judicial or other measures to ensure that persons with disabilities are prevented from being subjected to torture, inhuman or degrading treatment or punishment on an equal basis with others.  Article 14 expressly recognises that if persons with disabilities are deprived of their liberty through any process, they are, on an equal basis with others, entitled to guarantees in accordance with international human rights law and shall be treated in compliance with the objectives and principles of the CRPD, including by provision of reasonable accommodation.  
16. In his report focusing on protecting persons with disabilities from torture, former UN Special Rapporteur on Torture, Manfred Nowak, also identified that Article 14(2) places an obligation on States “to make appropriate modifications in the procedures and physical facilities of detention centres, including care institutions and hospitals, to ensure that persons with disabilities enjoy the same rights and fundamental freedoms as others, when such adjustments do not impose a disproportionate or undue burden”. 
  He concluded that “the denial or lack of reasonable accommodations for persons with disabilities may create detention and living conditions that amount to ill-treatment and torture.” 
 

IV. Reasonable accommodation in the context of Article 3 ECHR
17. The link between torture and ill treatment and the failure to provide reasonable accommodation reflects the Court’s own jurisprudence in which the determination of whether the minimum level of severity has been attained for a violation of Article 3 ECHR, will depend on all circumstances of the case and the nature and context of the treatment, such as the duration of the treatment, its physical and mental effects and, the sex, age, and state of health of the victim.
  The individual circumstances are key in this assessment, as is whether the treatment aroused in the victim “feelings of fear, anguish and inferiority capable of humiliating and debasing them and possibly breaking their physical or moral resistance.”
  
18. The Court’s case law with respect to, among others, Price,
 Vincent,
 Mouisel,
 Khudobin,
 Xiros,
 Kupczak,
 Grori,
 Logvinenko,
 Jasinskis,
 Raffray Taddei,
 Vasyukov,
 Vladimir Vasilyev,
 Arutyunyan,
 and Grzywaczewski,
 reflects this exercise.  In each of these instances, the Court conducted a review of the measures taken by the authorities with respect to the specific circumstances and needs of the individual prisoners, persons with disabilities and/or persons with chronic illnesses.
 The Court concluded that the authorities failed to take measures to ensure they were accommodated in terms of accessible or adapted facilities nor did they have access to adequate medical care during their detention (in police custody or prison, or secure and adapted measures during prison transport) thereby leading the Court to find that the treatment surpassed the minimum severity necessary for a finding of Article 3 violations.
  These cases point to the fact that disabled prisoners were disadvantaged in comparison to their non-disabled inmates and the appropriate steps were not taken to remove that disadvantage which caused them suffering and distress beyond that associated with detention.  In other words, the failure to provide reasonable accommodation to prisoners with disabilities resulted in them being subjected to inhuman and degrading treatment.
  

19. As stated above, a central element of reasonable accommodation is whether the measures which need to be taken do not impose a disproportionate or undue burden on the duty bearer, which is most commonly determined with respect to resources.  The Court’s case law has been clear on discarding as invalid arguments by States which aim at justifying inhuman and degrading conditions of detention by a lack of resources: “The Court does not underestimate the financial difficulties invoked by the Government before the CPT... In any event, the lack of resources cannot in principle justify detention conditions which are so poor as to reach the threshold of severity contrary to Article 3.”
 Further, the Court has held that while there is no general duty to release prisoners suffering from serious illnesses, there is an obligation to ensure that a prisoner receives adequate treatment or medication and that this duty cannot be excused on the ground of expense.
 Other international human rights standards echo this; the UN Human Rights Committee has stated that:  “Treating all persons deprived of their liberty with humanity and with respect for their dignity is a fundamental and universally applicable rule. Consequently, the application of this rule, as a minimum, cannot be dependent on the material resources available in the State party.”
  It is clear that the provision of individualised measures whilst in the custody of the State to safeguard the right of a disabled person to freedom from ill-treatment cannot be refuted by calculations of cost, nor can they be considered to impose a disproportionate burden on the State.  Hence, the provision of accommodations must be considered reasonable where the failure to provide them would fall within the scope of Article 3.

20. Another central question for the purpose of assessing the appropriateness of a reasonable accommodation measure is whether it serves to promote the person’s inherent dignity and individual autonomy now protected under the CRPD.
 In other words, provision of mobility equipment and facilitation of daily tasks must be done in a manner that is acceptable to the individual, even if another – less costly or cumbersome – measure exists. As such, “any evinced negative reaction [on the part of the individual with a disability] in the nature of dislike, reluctance, fear, refusal or other manifestation of negative attitude” must be central in determining the appropriateness of the proposed reasonable accommodation measure.
 Protection of human dignity is at the core of the international human rights law and, indeed, of the Convention.
 It has most recently been incorporated in the primary law of the European Union by way of adopting the EU Charter of Fundamental Rights.
 
21. In the view of the above, whenever detention or imprisonment is ordered for a disabled person, the State is under the unconditional obligation to ensure minimum living conditions and the provision of reasonable accommodation as required by the principle of non-discrimination, human dignity and the prohibition of ill treatment. These conditions include unrestricted access to sanitary facilities, adequate healthcare, necessarily rehabilitation, the ability to move around and leave the cell without seeking assistance from inmates, and to be transported in a safe manner which does not risk one’s physical and moral integrity.
The inherent element of disability-based discrimination in the context of Article 3

22. Up until now, the Court’s case law on this subject has neglected to directly address the important element of discrimination exercised against disabled persons which necessarily accompanies the finding of a violation of Article 3.  As discussed above, the CRPD obliges States Parties to take all appropriate steps to ensure that reasonable accommodation is provided in order to promote equality and eliminate discrimination, and the denial of reasonable accommodation constitutes a form of discrimination.
  In effect, the failure to take reasonable measures to remove the disadvantage(s) experienced by disabled prisoners in order to uphold their dignity and integrity signals a lower standard in their regard in comparison with non-disabled prisoners, and demonstrates an unequal consideration for their rights and well-being. 

23. The Court has developed established jurisprudence that even where there is no evidence that there is a positive intention to humiliate or debase, the absence of any such purpose cannot conclusively rule out a finding of Article 3.
  Similarly, the Court has “already accepted that a general policy or measure that has disproportionately prejudicial effects on a particular group may be considered discriminatory notwithstanding that it is not specifically aimed at that group, and that discrimination potentially contrary to the Convention may result from a de facto situation.”
  Hence, it is not necessary to prove that the failure to provide reasonable accommodation, or the absence of such a policy, is accompanied by any discriminatory intent in order to make a finding of indirect discrimination (see above para 10).
24. The Court has repeatedly stated that ‘the State must ensure that a person is detained under conditions which are compatible with respect for his human dignity, and the method of the execution of the measure do not subject him to distress or hardship exceeding the unavoidable level of suffering inherent in detention, and that, given the practical demands of imprisonment, his health and well-being are adequately secured.”
  The lack of measures taken in these cases to ensure their dignity, integrity and the enjoyment of rights by disabled prisoners has been recognised as exceeding a level of suffering which is inherent to detention, and which is significantly higher than that experienced by non-disabled prisoners.

25. Comparative practice demonstrates that the failure to provide reasonable accommodation in the prison setting to persons with disabilities is framed in terms of the principle of humane treatment, prohibition of ill-treatment and the prohibition of discrimination.  In the UK, disabled prisoners are protected by the Disability Discrimination Act 1995 and by the Prison Service Orders. The Prison Service Orders are long term mandatory instructions and one exists on prisoners with disabilities which emphasises the duty not to discriminate against disabled prisoners in any aspect of prion life, the duty to provide “reasonable adjustments” (i.e. “required response to individual prisoners’ needs”), and that the failure to do so will render prisons vulnerable to legal challenge.
 Similarly, for disabled prisoners to bring a lawsuit under the Americans with Disabilities Act, they must show that they are disabled within the meaning of the statute, that they are “qualified” to participate in the program, and that they are excluded from, are not allowed to benefit from, or have been subjected to discrimination in the program because of their disability.  Non-discrimination on the grounds of disability is thus recognised as a key component to ensuring freedom from torture, inhuman and degrading treatment and punishment in the context of detention.

The denial or lack of reasonable accommodation may amount to torture
26. It is submitted that some of these instances, in which a disabled individual is denied the provision of reasonable accommodation in detention, may constitute torture, and this has also been put forward by the Special Rapporteur on Torture: “the denial or lack of reasonable accommodations for persons with disabilities may create detention and living conditions that amount to ill-treatment and torture.” 
  The Court attaches a special stigma to torture as deliberate inhuman treatment causing very serious and cruel suffering,
 and has previously referred to the definition of torture under the UN Convention against Torture (CAT),
 namely the infliction of severe mental or physical pain or suffering; the intentional or deliberate infliction of the pain; and the pursuit of a specific purpose, such as gaining information, punishment or intimidation.  While the CAT’s definition is broader because it encompasses purpose “for any reason based on discrimination of any kind”
, which would include discrimination on the grounds of disability, there is still a strong case to be made that the failure to take measures to guarantee the rights of disabled prisoners could amount to torture:
”..having regard to the fact that the Convention is a “living instrument which must be interpreted in the light of present-day conditions”, the Court considers that certain acts which were classified in the past as “inhuman and degrading treatment” as opposed to “torture” could be classified differently in future. It takes the view that the increasingly high standard being required in the area of the protection of human rights and fundamental liberties correspondingly and inevitably requires greater firmness in assessing breaches of the fundamental values of democratic societies.”

27. With the entry into force of the CRPD, there is increasing recognition of the grave rights violations to which persons with disabilities have been subjected, often committed as an accepted practice in society, and which persist today in many parts of the world, such as forced sterilisation, forced administration of medication and electroshock or other forms of psychosurgery, and forced institutionalisation. In the same vein, there is growing acknowledgment of the human rights of persons with disabilities to make their own decisions, be autonomous, and to live in dignity with respect for their moral and physical integrity.  International and comparative jurisprudence clearly advances that it is no longer acceptable that prisoners with disabilities must be dependent on their fellow inmates to be mobile, take a shower, or go to the toilet.  Or that the failure to provide technical or assistive devices, and other disability related equipment and supplies cannot be tolerated, regardless of whether their withholding is intentional or a simple oversight.   Feelings of degradation, shame, powerlessness, and humiliation cannot be considered as natural, or inherent to being a disabled individual.  As inscribed in the CRPD, the failure to provide reasonable accommodation, i.e. to take the appropriate measures in a particular context with respect to a particular individual, violates one’s right to participate and enjoy rights on an equal basis with others, and amounts to disability based discrimination which could fulfil the purposive element in the definition of torture.

28. Judge Greve’s separate opinion in Price, recognises that there is a dynamic evolution with respect to accepted standards and that it must necessarily be the individualised and subjective experiences and perspective of the disabled person which determine whether the degree of infliction of pain and suffering amounts to inhuman and degrading treatment and possibly torture.  

It is obvious that restraining any non-disabled person to the applicant’s level of ability to move and assist herself, for even a limited period of time, would amount to inhuman and degrading treatment – possibly torture. In a civilised country like the United Kingdom, society considers it not only appropriate but a basic humane concern to try to improve and compensate for the disabilities faced by a person in the applicant’s situation. In my opinion, these compensatory measures come to form part of the disabled person’s physical integrity. It follows that, for example, to prevent the applicant, who lacks both ordinary legs and arms, from bringing with her the battery charger to her wheelchair when she is sent to prison for one week, or to leave her in unsuitable sleeping conditions so that she has to endure pain and cold – the latter to the extent that eventually a doctor had to be called – is in my opinion a violation of the applicant’s right to physical integrity.
 
V. Relevant Polish Law and Practice
29. The Polish penitentiary system is struggling with serious issues which affect the standard of incarceration of inmates and respect for their rights.
 The large prison population constitutes a particularly significant problem; in overcrowded prisons it is a challenge to provide adequate healthcare. Additional factors include financial, personnel and organisational problems of the prison healthcare system. The Polish penitentiary system is ill equipped to meet the needs of persons with disabilities; there is a lack of accessible prison wards, cells and sanitary amenities, and the obligation to provide reasonable accommodation for disabled prisoners has neither been fully recognised or adequately implemented.
30. Polish legal regulations applicable to prisoners and disabled persons in general reflect basic international standards. The Polish Code of Execution of Criminal Sentences  (“Code”),
 providing the main regulation on the conditions of imprisonment and detention, endorses the fundamental principle of respect for human dignity and unconditional prohibition of cruel or degrading treatment.
 The Polish Constitution sets out an unconditional standard of humane treatment in providing that: "No one may be subjected to torture or cruel, inhuman, or degrading treatment or punishment.”
 Thus, the situation of imprisonment or detention does not deprive a person of his/her fundamental rights, such as the right to adequate living conditions and access to basic facilities.
  The Act on Rehabilitation and Employment of Disabled Persons (“Rehabilitation Act”)
 prescribes that every disabled person in conditions of detention or imprisonment is entitled to demand adequate living conditions and the level of care necessary to ensure humanitarian treatment, protection of dignity and non-discrimination.

31. The Code contains legal safeguards preventing deprivation of health and abandonment of prisoners that may require specialist treatment. Physically disabled prisoners requiring specialist therapy should be referred to therapeutic divisions.
  Moreover, and in application of the principle of reasonable accommodation, if – for the sake of a mental or physical condition – it is not possible to administer the punishment of imprisonment or detention order in a humane manner, the court is obliged to defer or suspend the punishment.
  Consequently, if it appears impossible to ensure minimum living conditions and the necessary standard of health care for a disabled person within a penitentiary system, the court should release such a person.

32. While legal safeguards pertaining to humane treatment of prisoners, including those with disabilities, may appear sufficient, their implementation in practice has been far less satisfactory. While there is a lack of updated information, HFHR research conducted in 2005 revealed that the most serious systemic problem was the lack of resources, infrastructure and budget constraints faced by the great majority of prisons and remand centres.

Penitentiary units for disabled prisoners
33. There is no official data available on the number of prisoners with disabilities in Poland.
   Despite the absence of concrete figures, it is clear that there is a lack of adapted and accessible facilities for persons with disabilities.
  The lack of statistical data is given as justification for the fact that the very concept of ‘disability’ is vague and the prison service has no authority or resources to perform detailed medical examination of all prisoners, which would be necessary to ensure complete and reliable data.  While this argument can be partly accepted, it seems that at least the number of prisoners who were recognised as disabled at the stage of an initial medical examination should be recorded and disaggregated at national level. Moreover, experience gained by HFHR during interventions in the cases of particular prisoners shows that at times the prison administration is not aware it has a disabled prisoner with special needs under its supervision. These observations suggest there may be insufficient communication or failures or negligence during standard medical examinations performed on prisoners, including at their admission.

34. Currently, there are 79 prison cells across Poland, i.e. 242 beds, designated for prisoners with physical disabilities.  These cells do not differ significantly from the conditions in ordinary cells. The only difference is the absence of bunk beds, and some of them have sanitary amenities including the addition of a bench.  A major problem in the majority of these cells is the width of the entry of the cell which is not sufficiently wide and prevents the independent movement of the prisoner in a wheelchair.  
35. Apart from those 70 prison cells, there are two specific units for disabled inmates in Poland. One of them is a medical rehabilitation ward located in the hospital of Penitentiary Institution no 2 in Lodz which has nine medical beds available. The waiting period for rehabilitation services amounts to approximately two years. The period of treatment at this ward does not exceed 2- 3 months. The Rehabilitation ward at the hospital of Penitentiary Institution no 2 in Lodz is not located on the ground floor (and there is no elevator) which makes it difficult for inmates to move around the unit and go outside. The ward is equipped with the most basic and rudimentary rehabilitation equipment.  The second hospital ward, located in the Penitentiary Institution in Czarne, is designated for inmates who are chronically ill (including the disabled persons) and has 16 beds. However, due to its poor technical condition it will be demolished in the near future as it fails to meet the standards prescribed in applicable provisions of law.
  The prison administration plans to construct a new facility however due to financial difficulties it is unknown when this will happen.
Organisational structure of prison healthcare in Poland
36. Poland is in a group of countries in which the prison health services constitute a part of the prison service structure. Healthcare services are provided to prisoners in prison healthcare institutions.
  Primary acts of law which govern the principles of provision of healthcare for prisoners include in particular articles 102 and 115 of the Code which provide among others that a prisoner shall be entitled to free healthcare, medicine and hygiene products. However, the Code does not provide prisoners with the right to select their own physician.
  Moreover, international legal regulations adopted by Poland clearly specify the function and significance of the healthcare services for prisoners incarcerated in penitentiary units.  
37. The prison healthcare service in Poland has to deal with enormous problems related in particular to: 
· insufficient number of medical personnel and lack of coordination with between medical treatment and rehabilitation;

· lack of investment in the infrastructure of facilities, the majority of which do not meet legal requirements specified in the Regulation of the Minister of Health of 2 February 2011;

· overcrowding of prisons which increases the population of inmates and generates high medical expenses related to the provision of medical services;

· lack of funds for medicine and medical services;

· inadequate management at the level of the Central Management of Prison Services and particular units.
Organisation of healthcare services for inmates with disabilities

38. In accordance with art. 96 par. 1 of the Code, prisoners with physical disabilities serve their time in prison in the so-called therapeutic system of which there are currently 22 in operation. They are for designed prisoners with addiction problems, and persons with disabilities who require specialist treatment, in particular psychological, medical or rehabilitative care.
 The idea of a therapeutic system is to guarantee that inmates are provided with the psychological, medical care, however due to the lack of infrastructure and lack of necessary funds, it fails to fulfil this role with respect to persons with disabilities.
  In their daily lives, persons with disabilities are not provided with appropriate care of personnel and are often forced to rely on the help of other inmates. This makes them dependant and increases the risk of situations in which they may become an object of bullying and fall victim to violence on part of other prisoners. 
39. In light of the above observations, it can be concluded that the source of the problem with Polish prisons lays not so much in inadequate legal standards as in the lack of budgetary resources and political will to implement the law.  As a consequence, standards established in the jurisprudence of the Court are not adequately implemented. It can be argued that disabled prisoners in Poland are notoriously subjected to "greater distress or hardship than that which arose as a result of their imprisonment" on account of indirect discrimination.  Due to the general infrastructural constraints affecting the Polish prison system, it is common for disabled prisoners not only to be unable to move around prison buildings autonomously, but also to lack free access to basic facilities such as toilets and showers. Such a situation may clearly amount to degrading treatment within the meaning of Article 3.
  Finally, the average standard of medical assistance and in particular rehabilitative care currently provided to disabled prisoners often fails to prevent the physical and psychological suffering of the persons concerned and the further deterioration of their health, not to mention their well-being, in violation of their human rights.

VI. Conclusion
40. Persons with disabilities often face challenges in prison which go beyond the suffering inherent in detention and which exceed that experienced by non-disabled prisoners on account of the lack of accessibility and specialised accommodations which obstruct the independence, autonomy and dignity of the individual.  In Poland, the practices observed within the prison system demonstrate that there are several systemic obstacles which render disabled prisoners subject to unequal treatment which may surpass the minimum level of severity necessary for a finding of inhuman and degrading treatment.  Moreover, the conditions to which disabled prisoners are subjected, including the denial of individualised accommodations and adjustments necessary to uphold their dignity and integrity, amount to discrimination on the grounds of disability.  Developments in international law, in particular with the entry into force of the CRPD, recognise that States have an obligation to prohibit all forms of discrimination against persons with disabilities, including indirect discrimination and the denial of the provision of reasonable accommodation.  Given the grave distress and hardship experienced by persons with disabilities in the context of detention, the failure to provide reasonable accommodation may constitute inhuman and degrading treatment and may even amount to torture.    

ANNEX - Interest of intervenErs
The European Disability Forum (EDF) is an independent non-governmental organisation which represents the interests and defends the rights of 80 million people with disabilities in the European Union, and is a member of IDA. EDF is the only European pan-disability platform run by persons with disabilities and their families. Created in 1996 by its member organisations, EDF ensures that decisions concerning persons with disabilities are taken with and by persons with disabilities.  EDF has previously submitted third party interventions to the Court in Dordevic v Croatia (Application No 41526/10) and Gauer and Others v France (Application no 61521/08), of which the latter was submitted jointly with IDA and other NGOs.  EDF and IDA have also intervened in Mihailovs v Latvia (Application no 35939/10). EDF and IDA’s participation in third party interventions is aimed at raising the Court’s attention to the latest international human rights standards concerning persons with disabilities.
The International Disability Alliance (IDA) is a unique, international network of global and regional organisations of persons with disabilities. Established in 1999, each IDA member represents a large number of national disabled persons’ organisations (DPOs) from around the globe, covering the whole range of disability constituencies. IDA thus represents the collective global voice of persons with disabilities counting among the more than 1 billion persons with disabilities worldwide, the world’s largest – and most frequently overlooked – minority group. Currently comprising eight global and four regional DPOs,
 IDA’s mission is to advance the human rights of persons with disabilities as a united voice of organisations of persons with disabilities utilising the Convention on the Rights of Persons with Disabilities and other human rights instruments.  IDA fulfils its mission by also submitting third party interventions to the Court and has done so in the past with EDF in Gauer and Others v France (Application no 61521/08), Mihailovs v Latvia (Application no 35939/10).
The Helsinki Foundation for Human Rights (HFHR) is a non-governmental organisation established in 1989 in order to promote human rights and the rule of law as well as to contribute to the development of an open society in Poland. The Articles of Association of the HFHR include legal actions undertaken in the public interest, including the representation of parties and preparation of legal submissions to national and international courts and tribunals, particularly within the framework of the Strategic Litigation Program. The aim of such submissions is to influence the process of changing laws and practices that the HFHR finds to be contrary to human rights standards.  The HFHR has already submitted to the Court a number of third-party interventions such as in the following cases: Ivan Turek v Slovakia (Application no 57896/00), Karl Reinprecht v Austria (Application no. 67175/01), Alicja Tysiac v Poland (Application no 5410/03), Lucyna Laskowska v Poland (Application no 8932/05), Tadeusz Matyjek v Poland (Application no. 38184/03), KU v Finland (Application no 2872/02), Leela Förderkereis EV and Others v Germany (Application no. 58911/00), H. Pikielny and Others v Poland (Application no 3524/05), Grzelak v Poland (Application no. 7710/02), W. Jamrozy v Poland (Application no 6093/04) and Garlicki v Poland (Application no 36921/07).

� For Interest of Interveners see Annex to the written comments. 


� Opuz v Turkey, Application no 33401/02, judgment of 9 June 2006, para 164   


� Samantha Booth, “The care and support of prisoners with a disability: An Inspectorate review”, Prison Service Journal, May 2011


� Convention on the Rights of Persons with Disabilities, adopted Jan. 24, 2007, art. 3, G.A. Res. 61/106, U.N. Doc. A/RES/61/106 (entered into force 3 May 2008) [hereinafter CRPD] 


� Glor v Switzerland, Application no 13444/04, 30 April 2009, para 53; the Court made explicit reference to the CRPD in the Glor case even though Switzerland had not ratified (and still has not) the CRPD. Poland signed the CRPD on 30 March 2007 but has not yet ratified it. Both Poland and Switzerland are in the minority of member states of the Council of Europe which have not yet ratified the CRPD, today there are 32 out of 47 member states of the Council of Europe which are States Parties to the CRPD. Within the EU, there are 22 States Parties to the CRPD, and the EU itself ratified the CRPD on 23 December 2010 becoming the first intergovernmental body to become a party to an international human rights treaty.


� Article 25, CRPD


� Article 26, CRPD


� Article 14, CRPD


� Article 20, CRPD


� Article 17, CRPD


� Article 15, CRPD


� Article 2, CRPD


� See Article 2, Article 5(3), CRPD


� See Anna Lawson, “Disability Equality, Reasonable Accommodation and the Avoidance of Ill-Treatment in Places of Detention: The Role of Supranational Monitoring and Inspection Bodies”, International Journal of Human Rights, August 2012 (forthcoming)


� Reasonable accommodation in employment and vocational training is not a novel concept for the 27 Member States of the European Union, and has been present in all national jurisdictions since the transposition of Council Directive 2000/78/EC. 


� See Letícia de Campos Velho Martel, “Reasonable Accommodation : the New Concept from an Inclusive Constitutional Perspective”,  Sur International Journal on Human Rights, June 2011


� CESCR Committee, General Comment no 5, Persons with Disabilities,  15 December1994, para 15


� CESCR Committee, General Comment no 20, Non-Discrimination in Economic, Social and Cultural Rights, E/C.12/GC/20, 2 July 2009, paras 9, 28


� Thlimmenos v Greece, Application no 34369/97, judgment of 6 April 2000, para 44


�  See below para 18. 


� “No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. In particular, no one shall be subjected without his or her free consent to medical or scientific experimentation.”


� Interim report of the Special Rapporteur on Torture, A/63/175, 28 July 2008, para 54


� Interim report of the Special Rapporteur on Torture, A/63/175, 28 July 2008, para 54


� Ireland v the United Kingdom, Application no 5310/71, judgment of 18 January 1978, para 162


� Ireland v the United Kingdom, Application no 5310/71, judgment of 18 January 1978, para 167


� Price v UK, Application no 33394/96, judgment of 10 July 2001


� Vincent v France, Application no 6253/03, judgment of 24 October 2006


� Mouisel v France, Application no 67263/01, judgment of 14 November 2002


� Khudobin v Russia, Application no 59696/00, judgment of 26 October 2006


� Xiros v Greece, Application no 1033/07, judgment of 9 September 2010


� Kupczak v Poland, Application no 2627/09, judgment of 25 January 2009. 


� Grori v Albania, Application no 25336/04, 7 July 2009


� Logvinenko v Ukraine, Application no 13448/07, 14 October 2010


� Jasinskis v Latvia, Application no 45744/08, judgment of 21 December 2010


� Raffray Taddei v France, 36435/07, judgment of 21 December 2010


� Vasyukov v Russia, Application no 2974/05, judgment of 5 April 2011


� Vladimir Vasilyev v Russia, Application no 28370/05, judgment of 10 January 2012


� Artyunyan v Russia, Application no 48977/09, judgment of 10 January 2012


� Grzywaczewski v Poland, Application no 18364/06, judgment of 31 May 2012


� The CRPD definition of persons with disabilities encompasses persons with chronic illnesses, including diabetes and HIV positive persons.  Article 1, CRPD: “Persons with disabilities include those who have long-term physical, mental, intellectual or sensory impairments which in interaction with various barriers may hinder their full and effective participation in society on an equal basis with others.”


� Except in the case of Jasinskis in which the Court found both substantive and procedural violations of Article 2 and did not proceed to examine the case under Article 3.


� See Jasinskis v Latvia, Application no 45744/08, judgment of 21 December 2010, paras 39-41, 59, for explicit reference to reasonable accommodation in the context of detention and citation of Article 14(2), CRPD, and the Special Rapporteur on Torture.


� Iovchev v. Bulgaria, Application no 41211/98, 2 February 2006, §136


� Grori v Albania, Application no 25336/04, judgment of 7 July 2009


� General Comment 21, Humane treatment of persons deprived of liberty (Art. 10), Human Rights Committee, 10 April 1992, para 4 


� This necessarily means that “where the authorities decide to place and maintain in detention a person with disabilities, they should demonstrate special care in guaranteeing such conditions as correspond to his special needs resulting from his disability” (Jasinskis v Latvia, Application no 45744/08, judgment of 21 December 2010, para 59, Grori v Albania, Application no 25336/04, 7 July 2009, para 127); and consider whether the continuation of imprisonment with respect to age, disability and state of health should be maintained and whether “la situation dans laquelle il était placé ne pouvait que créer, chez lui, des sentiments constants d’angoisse, d’infériorité et d’humiliation suffisamment forts pour constituer un « traitement dégradant », au sens de l’article 3 de la Convention (Farbtuhs v Latvia, Application no 4672/02, judgment of 2 December 2004, paras 56, 61): The provision of reasonable accommodation may entail forgoing detention in prison.


Other options of measures of reasonable accommodation which could be applied are alterations to physical design, 


alterations to the format or method by which information is provided, alterations to staffing practice through training on communication methods, waiver of standard rules, etc. See Anna Lawson, “Disability Equality, Reasonable Accommodation and the Avoidance of Ill-Treatment in Places of Detention: The Role of Supranational Monitoring and Inspection Bodies”, International Journal of Human Rights, August 2012 (forthcoming).


� See Article 3a, CRPD. 


� A and Others, R (on the application of) v East Sussex County & Anor [2003] EWHC 167 (Admin), para 128. 


� SW v The United Kingdom, Application no 20166/92, 22 November 1995, para 44. 


� Charter of Fundamental Rights of the European Union, Title 1 ‘Dignity’, OJ C 83/389, 30.3.2010.


� See para 10 above, Article 2, Article 5(3), CRPD.


� Price v UK, Application no 33394/96, judgment of 10 July 2001, para 30; Poltoratskiy v. Ukraine, Application no 38812/97, judgment of 29 April 2003, para 136; Vincent v France, Application no 6253/03, judgment of 24 October 2006, para 103; Peers v. Greece, Application no  28524/95, judgment of 19 April 2001, paras 67-68, 74. 


� DH v Czech Republic, Application no 57325/00, judgment of 13 November 2011, para 175. See also Hugh Jordan v UK, Application no 24746/94, judgment of 4 May 2001, para 154; Hoogendijk v the Netherlands, Application no. 58641/00, decision of 6 January 2005; Zarb Adami v Malta, Application no. 17209/02, judgment of 20 June 2006, paras 75‑76 


� Kudla v Poland, Application no 30210/96, judgment of 26 October 2000, para 94. 


� Prison Service Order no 2855, HM Prison Service, initial issue 3 April 2008, see � HYPERLINK "http://www.justice.gov.uk/offenders/psos" �http://www.justice.gov.uk/offenders/psos�


� Interim report of the Special Rapporteur on Torture, A/63/175, 28 July 2008, para 54, see above para 16


� See Ireland v the United Kingdom, Application no 5310/71, judgment of 18 January 1978, para 167, Selmouni v France, Application no 25803/94, judgment of 28 July 1999, para 96; Dikme v Turkey, Application no 20869/92, judgment of 11 July 2000, para 93


� Akkoç v Turkey, Application nos 22947/93, 22948/93, judgment of 10 October 2000, para 115; Salman v Turkey, Application no 21986/93, judgment of 27 June 2000, para114.


� Article 1(1), CAT


� Selmouni v France, Application no 25803/94, judgment of 28 July 1999, para 101


� Price v UK No 33394/96, judgment of 10 July 2001, separate opinion of Judge Greve. 


� Poland has one of the worst ratios of space per inmate in Europe amounting to 3m² per one inmate which falls short of its obligations and the standards of the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT).


� Code dated 6 June 1997  (Journal of Laws 97.90.557)


� Art. 4 (1)


� Section 40


� Prisoner’s rights are specified in Article 102 of the Code.


� Rehabilitation Act dated 27 August 1997 (Journal of Laws 2011.127.721)


� See Article 96 of the Code


� See Article 150 et seq. of the Code.


� A. Rzepliński and K. Wilamowski eds, "Places of Detention in Poland, Report on the visit of a delegation of human rights NGOs to places of detention Poland on 24 – 26 October 2005", International Helsinki Federation for Human Rights, Sofia, Vienna


� It could be assumed on the basis of the latest figure taken from the WHO and World Bank Report on persons with disabilities, which estimate 15% of the population are composed of persons with disabilities, that there could be over 8000 prisoners with disabilities in Poland. World report on disability, WHO and World Bank. 2011. � HYPERLINK "http://www.who.int/disabilities/world_report/2011/factsheet.pdf" �http://www.who.int/disabilities/world_report/2011/factsheet.pdf�


� The Human Rights Defender (the Polish national Ombudsman), appointed since 2008 as the National Preventive Mechanism (NPM) under the Optional Protocol to the Convention against Torture), visited several dozen penitentiaries and remand centres. In its reports of 2008, 2010 and 2011, it pointed out the need to adjust bathrooms and residential rooms to the needs of persons with disabilities and observed that cells designated for such persons did not differ from the cells designated for fully able inmates, they had no hot water and their location in buildings in effect prevented the prisoners with disabilities to exercise many of their rights such as cultural and educational activities and benefitting from their daily designated time outdoors. Available at � HYPERLINK "http://www.rpo.gov.pl/index.php?md=7380&s=1" ��http://www.rpo.gov.pl/index.php?md=7380&s=1�


� Unless the court has already ordered that a prisoner be provided special conditions or referred to a therapeutic division, it is for the prison administration to decide what conditions should be created in the case of each prisoner. The Code also provides for a standard examination procedure that allows the prison service to examine the physical and mental condition of every prisoner. Upon admission, every prisoner is placed in a temporary cell for a period of 14 days for standard examinations to be carried out and to inform prisoners of their rights and obligations (Article 79b of the Code). The prisoner is obliged to present documents confirming their state of health, including a declaration of disability if held. This procedure – involving the prison medical service and psychologists – should enable it to determine whether a given person requires specific adjustments or assistance to function independently and have his/her basic needs secured, reflecting a recognition of the duty to provide of reasonable accommodation.


� Sanitary inspections of the hospital premises conducted by the National Poviat Sanitary Inspector [Państwowy Powiatowy Inspektor Sanitarny] in Człuchów clearly indicate that very soon a ban on the further use of the hospital facilities may be expected.


� These include: in-patient clinics with sick wards (clinics), prison hospitals with specialist prison wards, diagnostic wards, dentist clinics, rehabilitation and physiotherapy rooms.


� Article 115(1)(a) of the Code; Polish law provides that prisoners shall be provided with healthcare services as part of the prison healthcare structure and only in extraordinary cases may they use the public healthcare service, such as due to the threat to life or health, the need to conduct specialist medical examination, treatment or rehabilitation (Article 115(5) of the Code. Detailed mode and organisation of healthcare services are determined by several regulations of the Minister of Justice.  


� Healthcare services for the population of more than 80 thousand inmates are provided by:


228 physicians employed full time (civilians and officers)


766 physicians employed part time (which in total gives 310 regular posts of physicians) 


961 nurses in total (including 926 employed full time and 35 employed part time).


Subsidiary personnel (nurses, therapists, psychologists, physiotherapists) are not considered as part of the medical personnel but the penitentiary personnel (unlike physicians who the medical personnel). This arrangement leads to additional organisational problems and makes the cooperation between them more difficult. The Penitentiary department deals with rehabilitation, organisation of activities and work for prisoners, and planning of the sentence. 


� According to our knowledge, the majority of inmates who served their sentence in the therapeutic system are persons with addiction problems. This means that the majority of persons with disabilities are not included in the therapeutic system.


� In 2009, prison healthcare provided 50 473 physiotherapeutic treatments; in 2010 - 51 644; and in 2011 – 60 333.  At the same time, a trend in the decrease of such treatments for prisoners was observed in civil healthcare institutions. In 2009, 84 such treatments were conducted; in 2010 - 69; and in 2011- 75. It should be emphasised that these are the most basic therapeutic treatments. Prison healthcare in Poland does not offer either neurotherapy or physiotherapy treatments.  All information available at: http://sw.gov.pl/Data/Files/001142rdeb/rok-2011.pdf


� As established in cases Vincent v France, Application no 6253/03, judgment of 24 October 2006, and Price v UK, Application no 3394/04, judgment of 10 July 2001


� Huseyin Yildirim v Turkey, Application no 2778/02, judgment of 3 May 2007


� IDA members are: Disabled Peoples' International, Down Syndrome International, Inclusion International, International Federation of Hard of Hearing People, World Blind Union, World Federation of the Deaf, World Federation of the DeafBlind, World Network of Users and Survivors of Psychiatry, Arab Organization of Disabled People, Pacific Disability Forum, Red Latinoamericana de Organizaciones no Gubernamentales de Personas con Discapacidad y sus familias (RIADIS), and the European Disability Forum. 
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