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I          Introduction

 

1. These written comments are jointly submitted by the World Network of Users and Survivors of Psychiatry (WNUSP), the European Disability Forum (EDF), the European Network of (ex-)Users and Survivors of Psychiatry (ENUSP, a member of the first two organisations), and the International Disability Alliance (IDA) pursuant to leave granted by the President of the Fourth Section in accordance with Rule 44(3)(a) of the Rules of Court.
   
2. These comments set forth the latest standards of international human rights law concerning the rights of persons with disabilities.  They demonstrate that practices of forced institutionalisation, forced treatment, and mechanisms of substituted-decision making to which persons with psychosocial disabilities are subjected continue to entrench their marginalisation in society and violate their fundamental human rights including non-discrimination, right to legal capacity, right to private life, right to liberty, right to be free from torture, cruel, inhuman and degrading treatment or punishment,  and the right to access to justice. 
3. The European Convention on Human Rights adopted in 1950, like all human rights instruments, has invited dynamic interpretation
.  Issues and concerns which were not in contemplation at the time of adoption, have been read into the open textured language of the Convention, so that the commitments of the text stay in tune with the human quest for justice.  Such dynamic interpretation is a useful way of achieving the seemingly opposed objectives of stability and change. An unchanging text is altered by interpretation to meet the needs of changing times.  

 

4. Universality has been acknowledged as an inextricable component of human rights, whether such rights find expression in national, regional or international instruments.  Yet both feminist thought
 and postmodern theory
 have demonstrated that very often norms claimed to be universal only express the perspectives and concerns of the dominant majority.  In order to make human rights instruments truly universal, it has been necessary to formulate constituency specific norms and then to use the specific norms to deepen the universal component of general human rights instruments.  It is this desire to reach true universality that has caused conventions on women, children and persons with disabilities to be adopted by the United Nations.  

5. The European Convention on Human Rights (hereinafter “ECHR”) was formulated in the absence of persons with disabilities, including persons with psychosocial disabilities, and without any informed empathetic and non-paternalistic understanding of their views within political and legal discourse. The ECHR, thus, referred to disability conditions such as “unsoundness of mind” as a basis for excluding rights. It is therefore necessary for the inclusion of persons with disabilities in the ECHR that the interpretation of the articles of the Convention be informed by norms of disability rights.  The United Nations Convention on the Rights of Persons with Disabilities (hereinafter “CRPD”) was adopted by the world body in March, 2007 and came into force from May, 2008.  This Convention was drafted with the active participation of persons with disabilities informed by the ethic of “nothing about us without us”.  
6. The CRPD is the most contemporary articulation of disability rights formulated with the active participation of people with disabilities to render human rights truly universal. It is therefore imperative that the interpretation of the ECHR be informed by the CRPD. There cannot be a European enunciation of disability human rights which is different and distinct from the international discourse, especially when the regional instrument has significant restrictive interpretations and exceptions and thereby contradicts the international one.  The validity of this argument has been acknowledged by the European Court of Human Rights (hereinafter “the Court”) when in Glor v Switzerland,
 the Court rightly turned to the CRPD in a disability case in order to get guidance on what constitutes discrimination based on disability.  This was done even when the concerned country was not party to the CRPD. 

 

7. Further, Alajos Kiss v Hungary
 required measures regarding groups which have been marginalised historically to be subject to stricter scrutiny; in these cases, the State has less discretion and is required to yield to human rights concerns. This marginalisation, the Court acknowledged, was especially experienced by persons with psychosocial disabilities
. Insofar as discrimination is not just a historical fact but a contemporary reality, there is a need for continuous interrogation and weeding out of discriminatory provisions, practices and judgments. The CRPD, which empowers persons with disabilities, thus, becomes an indispensable frame of reference to highlight the human rights concerns of persons with psychosocial disabilities.                     

 

8. When the Court highlighted certain classifications as per se suspect in Alajos Kiss v Hungary, it did so to guard against “prejudice (which) may entail legislative stereotyping which prohibits … individualised evaluation of …capacities and needs”
.   Insofar as such stereotyping is not restricted to legislation alone, the Alajos Kiss insight on prejudicial stereotyping would need also to be extended to judicial decisions. For example, in Shtukaturov v Russia,
 the Court adopted a functional approach to legal capacity, meaning by this that a person with a disability would not be denied legal capacity per se but only if he or she was unable to perform a particular legal function. Insofar as this question of functional competence is not raised against all persons but is only restricted to persons with disabilities, the Court in Shtukaturov has constructed a judicial stereotype. For persons with disabilities to assert their human rights on an equal basis with others, it is essential that such judicial decisions are also reconsidered.  A CRPD-informed jurisprudence would necessarily require this to happen. 
9. In interpreting and determining the scope of States’ obligations, the Court gives heed to the evolution of norms and principles in international law, including specialised international instruments.  It is respectfully submitted that the CRPD should, thus, inform disability rights adjudication under the European Convention on Human Rights with due regard of the following:

 

· The text of the CRPD in its plain and ordinary meaning; 
· The Concluding Observations and General Comments of the Committee on the Rights of Persons with Disabilities (the treaty body established to undertake international monitoring under the CRPD) as well as also pronouncements of special rapporteurs appointed under the UN system; and
· Academic writings from experiential
 and subject experts.

 

II         Right to Legal Capacity and Right to Private Life
 
Right to legal capacity

10. The ECHR does not explicitly guarantee the right to legal capacity.  This silence may be prompted by the fact that persons with disabilities were in no manner engaged in the formulation of the Convention. Insofar as the right to legal capacity is at the root of all other rights, its existence was presumed and its explicit guarantee was not considered necessary.  Evidently, if persons who are denied this right had participated in the settlement of the ECHR text, the outcome may have been different.  Even so, this Court has read the right to legal capacity into Article 8 of the ECHR.
  Article 8 adopts a liberal perspective towards a person’s private choices and protects against arbitrary State interference. Since the right to legal capacity has been connected via this provision to the right to respect for private and family life, home and correspondence, if State interference does not impinge upon these areas, then no infringement of the right to legal capacity is seen.  Consequently, the manner in which the presence or absence of legal capacity impacts on other rights has not been exposed and recognised. Thus, for example, in Stanev v Bulgaria,
 when the Court found that the petitioner was placed in a social care home subsequent to a finding of legal incapacitation, the Court only pronounced upon the impact of the decision on the right to liberty alone and did not consider how the loss of liberty was connected with the finding of incapacity.  To that extent, the Court in Stanev v Bulgaria took a step back from their line of Article 8 jurisprudence. In order to appreciate the limited understanding of legal capacity in the ECHR, it is important to present how legal capacity has been addressed in the CRPD.  
 

11. Henry Shue holds that “a moral right provides the rational basis for a justified demand that the actual enjoyment of a substance
 be socially guaranteed against standard threats”. He then goes on to distinguish between basic and non-basic rights
.  A basic right is a right whose enjoyment is essential to the enjoyment of all other rights.  This distinction is being introduced in order to underscore the basic nature of the right to legal capacity. The right to legal capacity is both a right in itself and a right which must be guaranteed to realise all other rights. Thus, for example, a person who is found to lack legal capacity could have his or her decision to live in the community overruled by others on whom the law reposes the authority to make decisions for him or her. A denial of the exercise of the right of franchise cannot be questioned in an adjudicative forum when the person denied is seen to lack legal capacity.  Once a person is adjudicated as incapable and a guardian appointed to manage her and her affairs, then even the replacement of the substituted management requires the intervention of another.   The incapacitated person can in no way seek legal enforcement of his or her preference. As things stand, there is a movement in this Court and elsewhere to allow persons with psychosocial and persons with intellectual disabilities to be able to move courts to seek redress against the deprivation of their civil rights, be these to franchise or property management. Even as this movement is welcome, it makes the assertion of these rights dependent upon adjudicative approval. For persons with disabilities to enjoy these rights on an equal basis with others, it is therefore crucial that there be legislative and administrative measures which enforce and secure their right to franchise, and their right to manage their own affairs.

12. Article 12 of the CRPD seeks to modify this situation by putting in place the paradigm of universal legal capacity with support.
  The construction of this paradigm of legal capacity is initiated by Article 12 (1) of CRPD, which reaffirms that all persons with disabilities are persons before the law.  This reaffirmation is aimed to assert that persons with disabilities were within the purview of Article 16 of the International Covenant on Civil and Political Rights when it declared that “everyone shall have the right to recognition everywhere as a person before the law”
.  Article 12 (2) of the CRPD then requires State Parties to recognise that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life. It is pertinent to note that the article uses the verb ‘enjoy’, and in so doing requires that States ensure a real and not just a textual recognition of legal capacity.  In order to socially guarantee this right to legal capacity, State Parties are obliged by Article 12 (3) to take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity. 

 

13. Insofar as Article 12 recognises the provision of support, an oft-asked question is whether guardianship can be perceived as that support.  The system of guardianship which prevails at present allows for a guardian to be appointed upon a finding of incapacity.  Due to both legislative and adjudicative stereotyping, such findings of incapacity are easily returned for persons with psychosocial and persons with intellectual disabilities. Once a person is found to be incapable, further legal determinations on continued confinement or guardianship often happen in the absence of the person pronounced incapable.  In general, legal incapacitation creates a state of profound powerlessness as the incapacitated person is totally at the mercy of the will and preference of others.  This powerlessness was recognised by the UN Special Rapporteur on Torture in his 2008 report in which he states that torture presupposes a situation whereby the victim is under the total control of another person, and adds that “persons with disabilities often find themselves in such situations […] when they are under the control of their caregivers or legal guardians. In a given context, the particular disability of an individual may render him or her more likely to be in a dependent situation and make him or her an easier target of abuse. However, it is often circumstances external to the individual that render them “powerless”, such as when one’s exercise of decision making and legal capacity is taken away by discriminatory laws and practices and given to others”.
 

 

14. It is also important to appreciate that subsequent to the appointment of a guardian, the will and preference of the person with a disability are rendered irrelevant.  The guardian continues to wield authority even in situations of conflict of interest. Thus, for example, even after suing for divorce, a husband can keep making decisions for his wife with a disability.  The existence of a guardian operates as a barrier preventing the person with a disability from obtaining support in accordance with her or his will and preference.  It operates as a barrier because the guardian has been appointed due to the deprivation of capacity, and whilst this deprivation continues, the person with a disability cannot on her or his own, without the intervention of others, remove the guardian and seek any other support.

 

15. The Committee on the Rights of Persons with Disabilities has recognised this distinction between substituted and supported decision-making. In its Concluding Observations on Spain, it required the State Party “to develop laws and policies to replace regimes of substitute decision making by supported decision making, which respects the person’s autonomy, will and preferences”. In the wake of the Committee’s pronouncement, it cannot be contended that providing for a regime of substituted decision making amounts to fulfilling the duty to provide support placed on State Parties.    
16. Since the Committee has expressly ruled against substitution as support, it cannot be contended that such substitution is permissible because the safeguards mentioned in Article 12 (4) have been provided.   The safeguards have to be tailored to the regime of support and cannot be the basis for permitting deprivation. Further, a thorough analysis of the Article 12 shows that certain kinds of measures for the exercise of legal capacity would be impermissible.  For example, Article 12 (4) requires that measures relating to the exercise of legal capacity “respect the rights, will and preferences of the person, are free of conflict of interest and undue influence…”   Any support measure which is in breach of these safeguards would be in infringement of the right to legal capacity with support, as enunciated in the CRPD. 

17. There is a clear duty under the CRPD to provide access to support. It must be stressed, however, that the failure to fulfil this duty cannot then be used as a basis to deny persons with disabilities the rights to legal capacity and liberty and to live independently and in the community. The existence of these rights raises a correlative duty on the State. Its failure to fulfil its duty with respect to support in no way negates the existence of the rights of persons with disabilities to legal capacity and liberty and to live independently and in the community. 
Personal Ombudsperson Service
 
18. The personal ombudsperson service in Sweden is based on the development of trust within the individual relationship between the client with a psychosocial disability and his/her Personal Ombudsman (PO). The trust between these persons must be gradually developed through a procedure of: 1. making contact, 2. developing communication, 3. establishing a relationship, 4. starting a dialogue, and 5. taking instructions. The PO is only responsible to the person with a disability and is his or her representative vis-a-vis authorities. The PO performs the services required by the client in accordance with confidentiality norms settled by the client.   

Self-Directed Model

19. This model operates on the philosophy that risk is an acceptable and necessary part of life. Consequently persons with disabilities should have the freedom to determine the risk and protection regime by which they live their lives. It is to that end that persons with disabilities spell out their self-determination preferences in a customised document.  This customised document sets out the various decisions that the person with a disability needs to make. It next outlines the kind of involvement that he or she desires in the making of these decisions.  The document also clearly states who shall make the final decision on each issue.  The idea is that the person with a disability has the freedom, if he or she so chooses, to delegate the making of a final decision to his or her named delegate. Such delegation can be accompanied with a specification of the decisions that must only be made by the person with a disability
.

 

Advance Directives

20. By these directives, any person, including a person with a disability, can stipulate how major life decisions and especially treatment decisions are to be made about his or her life, at any time when he or she is unable to communicate such decisions. To date, this instrument has been primarily utilised to make advance decisions about treatment, however its scope goes beyond this. In the commonly available format, both positive and negatives directives are incorporated. The instrument provides information about what the person in question wants to be done and what he or she prohibits, and as such both the preferences and the aversions of the director stand recorded. A person or an organisation may be named to execute the will of the director
. 
Right to private life and the right to live in the community
21. The right to respect for private life implies that it must be possible for any person to be able to have a private life on an equal basis with others, and it’s the duty of the State to provide for necessary support for living independently and having privacy on an equal basis with others. This implies that also the right to living independently and being included in the community, Article 19 of the CRPD, must be read into article 8 of the ECHR.

22. Given the nature of confinement in social care institutions and separation from society, individuals are denied the right to participate in community life, interacting with people of their choosing and establishing and maintaining relations with other human beings and the outside world.
 The lack of alternative care in the community hinders one's ability to pursue, enrich and fulfil their personality and personal development through participation and membership in the life of the community.  The negative effects of institutionalisation- the lack of activities, stimulation, interaction with the wider community, self-determination, self-actualisation - have been broadly recognised as accelerating the loss of one’s social skills and individuality.  Individuality itself is acquired in relation to other human beings and through the appropriation of the culture of the community as a whole. Therefore, the denial of one’s right to live in the community and institutionalisation should also be seen as a violation of the right to private life as inscribed in Article 8 of the ECHR.
23.  The CRPD calls for a paradigm shift which moves away from the medical model, which saw persons with disabilities as objects of pity and charity, into a human rights based approach which emphasises that persons with disabilities should determine their own lives, and can do so with access to support. The awareness that persons with disabilities are holders of rights who are not to be subjected to forced treatments aimed at “repairing their identities”, but are persons entitled to exercise the same rights as other persons, when necessary with support, has prompted the setting up of different kinds of support networks and services. Many of these services have been pioneered and are run by persons with disabilities themselves.
III         Right to Liberty

 

24. Article 5 of the ECHR recognises that everyone has the right to liberty and security of person. The article, however, permits deprivation of liberty in specified cases, provided this happens in accordance with a procedure prescribed by law.  For the purposes of this petition, it is necessary to point out that under Article 5 (1) (e) the lawful detention of “persons of unsound mind” has been permitted. As already stated, the political silencing of persons with psychosocial disabilities has allowed for this routine inclusion of the category of “persons of unsound mind”.  This Court has not viewed psychiatric detention as impermissible per se, but it has examined the circumstances around psychiatric labels to determine the lawfulness of the confinement.  Thus, recently, in the case of Stanev v Bulgaria, this Court found the placement of the psychiatrically labelled complainant in a social care home after his legal incapacitation to amount to deprivation of liberty.    

 

25. In contrast with the ECHR text and jurisprudence, Article 14 of the CRPD requires States Parties to ensure that persons with disabilities enjoy the right to liberty and security of person on an equal basis with others.  Further, in opposition to the “unsoundness of mind” exception, Article 14 (1) (b) lays down that “the existence of a disability shall in no case justify a deprivation of liberty”.  Article 14 (2) requires States Parties to ensure that if persons with disabilities are deprived of their liberty through any process, they are entitled to guarantees in accordance with international human rights law on an equal basis with others.  The Committee on the Rights of Persons with Disabilities and the Special Rapporteur on Torture have interpreted any denial of liberty where disability is a factor to be a deprivation of the right to liberty and thus in conflict with Article 14  of the CRPD.  In its Concluding Observations, the Committee on the Rights of Persons with Disabilities recommended to States Parties that they "review... laws that allow for the deprivation of liberty on the basis of disability, including mental, psychosocial or intellectual disabilities; repeal provisions that authorize involuntary internment linked to an apparent or diagnosed disability; and adopt measures to ensure that health-care services, including all mental-health-care services, are based on the informed consent of the person concerned." 
 
26. Recently, the Special Rapporteur on Torture presented a thematic report on torture
 in health-care settings and stated the following:  
“Deprivation of liberty on grounds of mental illness is unjustified. Under the European Convention on Human Rights, mental disorder must be of a certain severity in order to justify detention. [the Special Rapporteur on Torture] believes that the severity of the mental illness cannot justify detention nor can it be justified by a motivation to protect the safety of the person or of others. Furthermore, deprivation of liberty that is based on the grounds of a disability and that inflicts severe pain or suffering falls under the scope of the Convention against Torture. In making such an assessment, factors such as fear and anxiety produced by indefinite detention, the infliction of forced medication or electroshock, the use of restraints and seclusion, the segregation from family and community, should be taken into account”.
 


27. In light of these developments in international law, there is a need to re-examine the implementation of Article 5 (1) (e) of the ECHR. Article 5 (1) permits the lawful detention of “persons of unsound mind”.  Human rights are non-derogable, indivisible and universal. Consequently, all human rights instruments need to be in consonance, and any textual conflict should be resolved through harmonious construction of the conflicting text with such instruments. Insofar as the CRPD is the latest human rights instrument, formulated with the active participation of persons with disabilities, it should guide the interpretation of the lawfulness of Article 5 (1) (e) of the ECHR.  Since Article 5 (1) (e) singles out “persons of unsound mind”, it allows for discrimination on the basis of a disability, an allowance which has been rendered impermissible by the CRPD and the anti-torture framework. 

 

28. This Court has considered the objective as well as subjective aspects of an alleged deprivation of liberty in order to determine if the breach has in fact happened.  The inextricable connection between the objective and subjective factors needs to be especially emphasised when determining the rights to liberty of persons with disabilities.  For example, a person with a disability should be judged to have been deprived of the right to liberty even if he or she has consented to live in degrading, unhygienic, restricted living conditions. Similarly, the compulsory housing of persons with disabilities in hygienic, comfortable premises will still constitute a loss of liberty as it is forced and without consent. 

 

29. The right to liberty of all persons with disabilities, and particularly persons with psychosocial and intellectual disabilities, is a crucial concern because it has repeatedly been found that forced treatment almost always accompanies a loss of liberty.  In recognition of this consequence, the Committee on the Rights of Persons with Disabilities required in its Concluding Observations that States Parties ensure that health care services, including all mental health care services, be based on the informed consent of the person concerned.
  The Special Rapporteur on Torture has pointed out that “arbitrary or unlawful deprivation of liberty based on the existence of a disability might also inflict severe pain or suffering on the individual thus falling under the scope of the Convention against Torture”
.   Additionally, the Special Rapporteur on Torture recently stated that any legal provisions allowing confinement or compulsory treatment in mental health settings, including through guardianship and other substituted decision-making, must be repealed 
.These links between loss of liberty and forced treatment and torture necessitate rigorous scrutiny of any deprivation of liberty of persons with disabilities.  

30. Lastly, this scrutiny is also compelled by the fact that the persons in question more than any other persons require the succour of human rights protections. Their extreme disempowerment requires that the rights to liberty and freedom from coercive treatment become operative rights and facts. In a powerful testimony before the Ad Hoc Committee during the negotiations of the CRPD, it was stated:    

”All over the world millions of people live in long term mental institutions. Most of them did not choose that way of living. Many of them are de facto and de jure arbitrarily detained in those places. The living conditions may vary from place to place, nevertheless the majority, if not all of the „residents” of these facilities face neglect, physical, sexual and verbal abuse, forced drugging, inhuman and degrading treatment. The conditions are often life-threatening. These institutions are generally located in the middle of nowhere. People living there are the most invisible human beings on the Earth. Many of them are, in fact, not citizens either, as inhuman guardianship laws deprive them of exercising their citizens’ rights.

 Who are they? The „lucky outsider” could think that they are insane, brain diseased, dangerous or fully incapable. Campaigns led in the spirit of the medical model could reinforce that view.

You can meet – among other deprived persons – refugees, trauma survivors, homeless people, children, women and men who ended up there because of poverty. People with physical disabilities, persons belonging to marginalised ethnic, racial, religious, sexual or other minorities. Human beings who have had social, emotional, traumatic crises, who faced social exclusion. And who have been offered a place in an institution and coercive medical treatment to „fix” them, or rather, to make them invisible”
.

IV    
Right to be Free from Forced Treatment as Freedom from Torture 
and Ill Treatment
 
31. Article 3 of the ECHR imposes a prohibition on torture, inhuman or degrading treatment or punishment. Article 15(1) of the CRPD contains a similar prohibition with an additional explicit embargo on subjecting anyone to medical or scientific experimentation without his or her free consent. Further, Article 15(2) of the CRPD requires States Parties to take all effective legislative, administrative, judicial or other measures to ensure that persons with disabilities are prevented from being subjected to torture, inhuman or degrading treatment or punishment on an equal basis with others. 
32. The Special Rapporteur on Torture previously stated that the entry into force of the CRPD and its Optional Protocol “provides a timely opportunity to review the anti-torture framework in relation to persons with disabilities”. This call for review may have a bearing in the wake of this Court’s ruling in  Selmouni v France (2000) 29 EHHR 403 at para 101 wherein this Court stated that the ECHR is a “living instrument” and treatment which it had previously characterised as inhuman or degrading treatment might in the future be regarded as torture. In this context we wish to draw the attention of the Court to the manner in which torture has been understood by the Special Rapporteur on Torture and the worldwide community of users and survivors of psychiatry. 
33. Recently, the Special Rapporteur on Torture and other cruel, inhuman or degrading treatment or punishment reaffirmed that the CRPD offers the most comprehensive set of standards on the rights of persons with disabilities, and reiterated the importance of reviewing the anti-torture framework in relation to persons with disabilities in line with the CRPD.  The mandate has previously declared that there can be no therapeutic justification for the use of solitary confinement and prolonged restraint of persons with disabilities in psychiatric institutions; both prolonged seclusion and restraint constitute torture and ill-treatment, and that medical treatments of an intrusive and irreversible nature, when lacking a therapeutic purpose or when aimed at correcting or alleviating a disability, may constitute torture or ill-treatment when enforced or administered without the free and informed consent of the person concerned.
34. The Special Rapporteur on Torture dedicated a thematic report (A/HRC/22/53) to addressing torture and ill-treatment in health care settings, which is accompanied by the summarising statement (see Annex III) which was delivered during the presentation of the report at the 22nd session of the UN Human Rights Council (March 2013).  In this latest report, the Special Rapporteur on Torture urges that States should impose an absolute ban on all forced and non-consensual medical interventions against persons with disabilities, including the non-consensual administration of psychosurgery, electroshock and mind-altering drugs, for both long- and short- term application. The obligation to end forced psychiatric interventions based on grounds of disability is of immediate application and scarce financial resources cannot justify postponement of its implementation. 
35. Forced treatment and commitment should be replaced by services in the community that meet needs expressed by persons with disabilities and respect the autonomy, choices, dignity and privacy of the person concerned. Revision is needed regarding the legal provisions that allow detention on mental health grounds or in mental health facilities and any coercive interventions or treatments in the mental health setting without the free and informed consent by the person concerned.
36. Fully respecting each person’s legal capacity is a first step in the prevention of torture and ill-treatment. Minority and marginalised groups and individuals should be afforded special protection as a critical component of the obligation to prevent torture and ill- treatment by, inter alia, investing in and offering marginalised individuals a wide range of voluntary support that enable them to exercise their legal capacity and that fully respect their individual autonomy, will and preferences.
37. The Special Rapporteur on Torture notes that the significance of categorising abuses in health-care settings as torture and ill-treatment and examining abuses in health-care settings from a torture protection framework provides the opportunity to solidify an understanding of these violations and to highlight the positive obligations that States have to prevent, prosecute and redress such violations. Furthermore, by reframing violence and abuses in health-care settings as prohibited ill-treatment, victims and advocates are afforded stronger legal protection and redress for violations of human rights.
V          Conclusion
38. Summary of Contentions :
i. The Court should interpret the ECHR in a dynamic manner in accordance with the latest international human rights of persons with disabilities and the anti-torture framework.
ii. The United Nations Convention on the Rights of Persons with Disabilities should guide the Court in interpreting the rights of persons with disabilities under the ECHR.
iii. The right to legal capacity is a basic right which needs to be guaranteed on its own and to ensure the realisation of all other rights to persons with disabilities.
iv. Guardianship regimes cannot be viewed as fulfilling the duty to provide support placed on States Parties in the CRPD.
v. The provision of safeguards does not allow for the deprivation of rights. The safeguards are only to assist in the exercise of the right to legal capacity.
vi. The use of disability as a factor in any process causing loss of liberty is a deprivation of the right to liberty and denial of one’s right to private life and right live in the community.
vii. The deprivation of liberty may result in forced interventions and such forced interventions may constitute torture.
viii. The provision of medical or mental health treatment to alleviate or correct disability without the consent of the person with disability is torture.
39. The mechanisms and practices conducted by the State which permit forced institutionalisation, forced treatment, deprivation of legal capacity, denial of the right to live in the community and discrimination of persons with psychosocial disabilities represent grave violations of fundamental human rights.  The latest developments in international law reflect the need for States to eliminate these practices and the legal constructions which support them in order to ensure, in principle and in practice, the enjoyment and exercise of rights by persons with disabilities on an equal basis with others. 

ANNEX I- Interest of Interveners
The European member of WNUSP, the European Network of (ex-)Users and Survivors of Psychiatry (ENUSP) is also a member of EDF. ENUSP is the independent, democratic organization of mental health service users and survivors of psychiatry at a European level. ENUSP’s members are regional, national and local organisations and individuals across 39 European countries. Since its foundation in 1991, ENUSP has campaigned for the full human rights and dignity of mental health service users and survivors of psychiatry and the abolition of all laws and practices that discriminate against them. ENUSP is currently a consultant to the European Commission, the European Union Fundamental Rights Agency, the World Health Organization-Europe and other major public and non-profit bodies.

The World Network of Users and Survivors of Psychiatry (WNUSP) is a democratic organization of users and survivors of psychiatry that represents this constituency at the global level.  In its Statutes, "users and survivors of psychiatry" are self-defined as people who have experienced madness and/or mental health problems, or who have used or survived mental health services. WNUSP had its beginnings in 1991 and became a full-fledged organization with a democratic global structure on adopting its statutes in 2001.  Currently, WNUSP has members in over 50 countries, spanning every region of the world.  WNUSP has Special Consultative Status with the Economic and Social Council of the United Nations (ECOSOC), is represented on the Panel of Experts of the UN Special Rapporteur on Disability, and is a member of the International Disability Alliance (IDA). 

The European Disability Forum (EDF) is an independent non-governmental organisation which represents the interests and defends the rights of 80 million people with disabilities in the European Union, and is a member of IDA. EDF is the only European pan-disability platform run by persons with disabilities and their families. Created in 1996 by its member organisations, EDF ensures that decisions concerning persons with disabilities are taken with and by persons with disabilities. 

The International Disability Alliance (IDA) is a unique, international network of global and regional organisations of persons with disabilities. Established in 1999, each IDA member represents a large number of national disabled persons’ organisations (DPOs) from around the globe, covering the whole range of disability constituencies, including persons with intellectual disabilities. IDA thus represents the collective global voice of persons with disabilities counting among the more than 1 billion persons with disabilities worldwide, the world’s largest – and most frequently overlooked – minority group. Currently comprising eight global and four regional DPOs,
 IDA’s mission is to advance the human rights of persons with disabilities as a united voice of organisations of persons with disabilities utilising the Convention on the Rights of Persons with Disabilities and other human rights instruments. 
ANNEX II-  Personal testimonies of users/survivors of forced psychiatric institutionalisation and treatment

Personal testimony provided to ENUSP regarding detention, forced treatment and caging in a psychiatric clinic in Brno, Czech Republic, circa 2000 :

“This second time, I was brought there, more or less, involuntarily by some of my family members. The clinic’s staff made me sign the voluntary admission, because it was beneficial to them for sure (no headaches with any legal processing) as well as to me as they described the situation to me. 

They blocked the doors and there I was just calmly sitting, waiting... Before I had realized what happened, I was taken down by a bunch of staff, the security officers included, harshly injected with some kind of tranquilizer and wound up in a cage (cage bed – a regular sized bed with netting or metal bars all around and above it locked with a padlock) entirely confused, hopeless, helpless. I thought back then that they were trying to get rid of me... plus the injected stuff kicked in and with all these thoughts and emotions I was getting unconscious or worse...  I was locked there for around 10 days.

The only thing I remember was that they frequently opened the cage and injected me again and again and because I was blanked out, I just woke up to take a leak through the bars...The whole time, at least when I needed something, there was nobody around and even the door of the room was constantly closed, except other patients staring at you through the door’s window – very humiliating. I lost back then around 7 kilos and was so thirsty, I even attempted to wet my cracked lips with my own urine. Despite all this, I managed to open the cage bed and run away a couple of times, but no farther than to the nearest locked door, where I collapsed... I felt, it was truly a poker game with death, I have to admit, I felt it kind of close...” (See also http://news.bbc.co.uk/2/hi/programmes/crossing_continents/3873123.stm)
Personal testimony of HL provided to We Shall Overcome, a Norwegian DPO, member of WNUSP.  HL was subjected to psychiatric interventions over a period of 7 years, and had invasive side effects caused by the medication, including excessive weight gain from 55 kg to 97 kg. 
“The consequences of the use of coercion are large and overwhelming.  You are deprived of all rights pertaining to your life, You lose your freedom, which is the bedrock of everything with the capacity to grow.  You lose the opportunity to stay in your home, which is the basis from which you can work and which can be your sanctuary for both safety, rest and peace.  You can only eat and get fresh air when others allow you to.  You cannot sleep without others coming into your room up to three times every night.  You feel invaded in all possible ways and develop an intense need to be left alone.  You cannot cry even when it is quiet, because then they come to you with their medicine.  Subsequently they send you home with more afflictions than you suffered from initially.  (..) The medication works in such a way that they add to your disability.  They cut short your nerve impulses, causing motor and sensory disorders like those of an old man, making you extremely tired/dulled, or robbing you of the ability to speak.”  
These excerpts are from the story of Tristan Ajmone in Italy:

My name is Tristano Jonathan Ajmone, I'm 34 years old, I live in Italy and, between 1998 and 2003, I have been subjected to a forensic-psychiatric regime for a period of five and a half years following a court sentence that declared me "partly incapable of intending and willing" - which is the juridical means by which an offender is denied moral agency for the acts of which he is accused.

The court decided that I was mentally insane based on a five minute meeting with the court's psychiatric expert who visited me in prison.  We didn't exchange many words, yet he decided that I was a psychotic and insane.

Anyhow, my state of mind was such that ordinary prison personnel did not manage to cope with me, so I was moved to a special psychiatric branch inside the prison facility of Le Vallette, in Turin.

In this special branch (at the time, called "Settima Sezione blocca A" "7th Branch of Block A"), I was locked in a very small cell.  The cell was about 9 square meters; it had bars on the windows and on the inner cell door; the outer cell door was an iron door filled with cement, and in the middle it had a big three-layered soundproof glass window that made it possible to see inside the cell, but sound would not escape the cell, nor could I hear what was going on outside when the door was closed; the toilet was in an open space, so that I would always be visible to the prison guards; there was a small sink with no hot water; the bed was a metal cot cemented to the floor….

In the 7th Branch there were no four-point-restraints, the punishment system was ritual beating.  

So, after four months of pain and horror in the Seventh Branch I was moved to a civilian hospital, as a convict under a regime of home arrests.  The place was an ordinary private psychiatric institution which happened to house, from time to time, convicts for treatment.

Even though the place was comfortable and clean, and we were not subjected to any particular harassment, one thing was clear: the fee we had to pay for all this "paradise as an alternative to hell" was to take all drugs without protesting.  The institute did not tolerate any questioning about the drugs they gave us, we only had to swallow and "rest".  We were not even allowed to ask the nurses what drugs we were given.

I remember those 18 months as the period of my life in which I was most sedated.  I gradually slipped in a state which was quite close to mental vegetation.  Side effects were really harsh to cope with, my limbs would shiver all the time, and I got fatter and fatter, my mind confused, and I soon wasn't able to read a novel.  Any disobedience to the staff would result in a forensic report to the custody judge, who would revoke the benefit of home arrests and send us to a prison facility.  So I had to shut up and swallow all that I was requested from the staff, which mainly consisted of taking the neuroleptic injections without complaining.

After a year at the Catholic psychiatric facility I was moved to a private "community" (comunità, as they are defined in Italian Mental Health System), which was a villa in the countryside (far away from my home and family).  

The day I arrived I was immediately body searched and all of my luggage was thoroughly searched.  

All of our money was handled by the staff, and they would give us the fags according to the psychiatrists' dispositions.  So, despite the fact that it was a relatively open place, it had many prison-like rules of conduct.

The people in charge of our rehabilitation program (psychologists and educators) would force us to participate in a lot of activities, most of which were childish in nature.  For example, we had to play hide-and-seek in group, or organize treasure hunts, and other games of the type that carry out during early childhood in school.  So the experience was like being in Alice in Wonderland, and we all were quite disoriented about our external life and the problems that caused us to be there; but there was not much time to think since our daily life was scheduled in a detailed manner that left little time gaps to rethink our situation.  It was like a kindergarten for adults, and was something quite odd since a few of the residents were there following serious offenses, like murder.  Also, we were forcibly given strong psychiatric drugs in huge quantities (some people took up to six or seven drugs at the same time). 

After a few months, I left the facility asking to go back to ordinary prison, because I could no longer stand the working rhythms, the massive drugging, and the endless sequence of false promises they would feed me regarding my social rehabilitation program and its coming steps.  Since they didn't allow us to use or possess phones, and I was denied access to a fax machine to contact the judge or phone the police, I climbed the fence and ran to the nearest police station and asked them to take me back to ordinary prison.  For my leaving the facility I was further charged with jailbreaking.

Shortly after going back to jail, my prison sentence expired and my period of Cure and Custody began in OPG.  I was thus moved to the OPG of Montelupo Fiorentino, near Florence.

There are five OPGs prisons in Italy (Montelupo Fiorentino, Aversa Castiglione dell Stiviere, Barcellona Pozzo di Gotto, and Sant'Eframo).  Only one of them has no bars and police guards (Castiglione dell Stiviere), the others are prison facilities.  If it weren't for the fact that they give lots of drugs you wouldn't think that they are hospitals, yet they are called hospitals.

Life was really miserable there; most people lived in a state of total self-abandonment and simply lost any hope of getting free again.  Young and old people alike were heavily drugged and had such strong side effects that you could notice them from a far distance.  The place was really filthy and stinky.  It took me a good amount of time to get used to its stench. 

It's hard to describe how an inmate feels when his sentence is linked with a cure program which could last forever (indeed many people enter OPG with a 2 years period of cure and end up dying there after a whole life of "prorogations").  Unlike the man sentenced to death, a psychiatric hostage is tortured between the promise of imminent freedom and the risk of the request for another six months of cures.  In such a state of uncertainty, it is very difficult to invest on anything.  It's like trying to build a house on quicksand.

Violence was a normal part of our everyday life in OPG.

A man over 65 years old was put in a 5-point restraint for four days and four nights in a row, even though he had a bad lung disease.  He was restrained because he insulted a doctor.  Sometimes bed-restraining could last weeks.

My experience in the above mentioned psychiatric facilities has left an undeletable scar of sufferance in my soul, and for this reason I am always sad and unable to cope with life.  Often I wake up in the middle of the night overwhelmed by the nightmares of memory: I dream of the tortures to which were subjected the people in psychiatric forensic facilities.  I hear their desperate screams.  Even though years have gone by, at times it still happens that I wake up frightened, screaming for the help of a security guard or a nurse.  Then I resurface from the maze of dreams and realize that I am in my flat alone, and that there is no longer any security guard or nurse in the corridor… I'm alone with my fears.  The only cell that now restrains me is that of the alienation that follows the dehumanization I underwent in psychiatry.  I hope that such places will be soon locked down and that they will never exist again.
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