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1.   Introduction 
The European Disability Forum (EDF) is the European umbrella organisation representing the interests of 80 million persons with disabilities in Europe. The mission of EDF is to ensure disabled people have full access to fundamental and human rights through their active involvement in policy development and implementation in Europe. EDF is a member of the Social Platform and works closely with the European institutions, the Council of Europe and the United Nations.

With this report, EDF aims to answer the European Commission’s request to evaluate the transposition and implementation of art. 9, 2 Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation (hereafter, the Employment Directive). This report is written from the perspective of job candidates and employees with disabilities, who are among the beneficiaries of the rights recognised in the Employment Directive.

The findings of EDF’s report will contribute to the report that the European Commission is currently preparing for the European Parliament and Council on the transposition and implementation of the two non-discrimination Directives: Racial Directive and Employment Directive. The EC report will be based primarily on information from the Member States, but the Commission requested social partners and relevant NGOs, including organisations of persons with disabilities to provide their insights. The European Commission is particularly interested in information from organisations of persons with disabilities who provide assistance to victims of discrimination as described in art. 9, 2 of the Employment Directive. 

Article 9, 2 obliges its Member States to ensure that associations, organisations and other legal entities that have a legitimate interest in the protection of the rights in the Directive (such as national EDF members) have the necessary legal standing to assist victims of discrimination in any judicial and/or administrative procedure. 

This short report is based on the results of a questionnaire that was sent to all EDF national and European members in January 2013. Answers were received from the national organisations in the following countries: Austria, Czech Republic, Denmark, Italy, France, Lithuania, Malta, Norway, Slovakia, Spain and Sweden. Some of our European members have also transferred the questionnaire to their national members and we have received input from: the Croatian member of Mental Health Europe (MHE), the Danish member of European Union of the Deaf (EUD) and the members of International Federation for Spina Bifida and Hydrocephalus (IF) in Hungary, Flanders, Luxembourg, UK, France and Madrid. 

EDF has evaluated the Employment Directive on three other occasions in the past: in 2006, 2007 and 2010. The 2010 report gives an overview of the practical impact of ten years of the Employment Directive on persons with disabilities in employment. This present report builds on the previous findings and further analyses the impact on the ground and the perspective of organisations of persons with disabilities with regards to the assistance given to persons with disabilities when defending their rights protected under the Employment Directive (art. 9, 2).

The aim of this research is not to duplicate the work of the European Network of Legal Experts in the Non-Discrimination Field (ANED), who carries out a detailed analysis of the national transposition and implementation of the Employment Directive, and monitors the development of case law at the national level. This report complements the findings of ANED and gives the perspective of organisations of persons with disabilities concerning the difficulties in defending the rights in legal procedures as provided by the Employment Directive.

The three main questions asked to our members were:

-
Does your organisation receive and handle complaints of persons with disabilities who feel discriminated against because of their disability in employment and occupation?

-
May your organisation engage, either on behalf of or in support of the victim, in any legal procedures for the enforcement of the obligations under the Directive? What are the difficulties encountered?

-
If your organisation does not have the necessary legal status to engage in judicial procedures, can you turn to another organisation in your country, such as an equality body or trade union, to defend the rights of your members under the Employment Directive? What are the difficulties encountered in this cooperation?
2. 
Summary of findings 
The findings of the 2013 questionnaire confirm the concerns EDF had expressed in the previous analysis of the evaluation of the Employment Directive in 2010. Although not expressly asked for in this questionnaire, it is clear that there are still a number of barriers for seeking redress for discrimination: lack of information and awareness, financial reasons, fear-based reasons, procedural and judicial process-related reasons, and the burden of proof.
Therefore, the findings of this report build upon and refer where relevant to some findings of the 2010 report. This report however focuses and elaborates more on the role that organisations of persons with disabilities have in their national jurisdictions to defend the rights of victims of disability discrimination.

The findings of the 2013 questionnaire can be summarised as follows:

1. Access to legal advice: Often persons with disabilities are unaware of the possibility to seek redress after being discriminated against. However, when they aware of the possibilities under the national equal treatment law and seek support at their National Disability Council, most of these councils do not have the human and financial resources to provide persons with disabilities with free legal advice and support.

2. Legal standing to engage in judicial procedures: Since the Employment Directive does not require it, most organisations of persons with disabilities cannot represent a person with a disability who is a victim of employment discrimination in court. Additional conditions in national law to comply with or limited recognition of persons with disabilities before the law can further create obstacles for engaging in judicial procedures. 
3. A number of organisations of persons with disabilities establish partnerships with other bodies working on the protection against discrimination. However, few organisations closely cooperate with trade unions, equality bodies or ombudsmen when handling an individual disability discrimination case. This results in an underreporting of cases and a missed opportunity to protect the rights of people with disabilities under the Employment Directive. 

3. 
Access to legal advice 
Persons with disabilities who consider themselves victims of discrimination should be able to get legal recourse. Obtaining appropriate information and legal advice is an indispensable first step in finding out what one’s rights are and what the possibilities and remedies are under the Directive.

As written in the 2010 report, a lack of information about the protection provided by the Employment Directive and, consequently, about the available remedies for seeking redress among all interested parties, prevents persons with disabilities from finding the necessary legal advice when they feel that they have been a victim of disability discrimination in their employment or occupation.

The persons with disabilities affiliated with representative organisations are the only group that is somewhat informed about their employment rights and the available remedies for the violation of these rights.
Due to this lack of information, a number of national disability councils receive few to no complaints of persons with disabilities feeling discriminated against in their employment or occupation (among others, the Flemish, UK, Madrid IF members, Malta and Slovakia).

Furthermore, the national disability councils that do receive complaints (e.g. Czech Republic, Denmark, Italy, Austria and Lithuania) do not have the necessary human and financial resources to establish free legal advice and services to individuals. 

In some countries (including Italy, Denmark, Lithuania and Sweden) local branches of the National Disability Council or individual disability organisations have the possibility to handle complaints and often start an informal negotiation procedure between the two parties. In Italy for example, the Union of the Blind and Partially Sighted receives many complaints, provides legal advice and often opts for a negotiation between the employer and the person with a disability who feels discriminated against.

However, the number of these organisations is low. Denmark, for example, reported that only very few of its 32 member organisations have the capacity to provide advice to persons with disabilities who feel discriminated against.

One exception is in Norway where the National Federation of Organisations of Disabled People has a Centre for Legal Aid where persons with disabilities may seek legal advice. The Centre for Legal Aid employs three jurists with experience in the field of welfare and disability rights. The Centre is open three days a week and receives enquiries by telephone and e-mail. Unfortunately, due to time constraints, the Centre is only able to give general legal advice and cannot provide any in-depth individual assistance. If the complaint is well-founded, the Centre refers the person to the Equality and Anti-discrimination Ombudsman.

Another exception is Spain where the National Disability Council CERMI has developed an application for mobile devices through which people can report cases of discrimination on the grounds of disability in all areas, including employment and occupation. A special tool was recently launched to handle these complaints.

In Luxembourg, the national disability council runs the information and meeting centre Info-Handicap that has a legal information office and gives free legal advice on a short-term basis to citizens. The organisation can arrange a meeting with a lawyer and pay the fees of the first legal consultation. However, should the person decide to engage in a judicial procedure, then s/he needs to cover the costs herself/himself and s/he can choose any lawyer from the Luxembourg Bar.
4. 
Engaging in legal and/or administrative procedures and legal representation
Entitlement under national law
Most national disability councils are not entitled under national law to act on behalf of or in support of victims of discrimination in judicial proceedings (e.g. in Czech Republic, Norway, Denmark, Slovakia, France and the Flemish, Luxembourgish, UK and Madrid members of IF).

For example, while the Norwegian civil procedure code allows organisations to be party to a legal action or to intervene in a pending civil case, the Norwegian disability council does not have this legal standing to represent a victim of discrimination in judicial procedures. The only way to bring a case to court is to pay for a lawyer who could defend the victim in court. 

One exception is in Greece, where the National Confederation of Disabled People (N.C.P.D.) is eligible to represent persons with disabilities in court in cases of discriminatory treatment. 

The same practice has also been developed in Lithuania, Spain, Austria, Malta, the Hungarian member of IF and the Croatian member of MHE. In Spain, the national disability council CERMI is entitled to act both on behalf of and in support of persons with disabilities in legal proceedings. 
The Austrian national disability council also has the necessary legal standing to engage in legal proceedings, however, only before the Court of First Instance of the Labour and Social Courts. If the organisation wants to file an appeal, they are obliged to take a lawyer on board.
The Austrian national disability council also has the right according to the federal disability equality act to issue a class action lawsuit. This class action is not limited to employment cases. However, the right is bound to strict limitations and has never been exercised so far.

In Croatia, the MHE member reported that it can join the proceedings as a third party intervener. They do not have the possibility to act on behalf or in support of the victim. The victim always needs to be represented by a lawyer in the legal proceedings.
In Italy, the national law allowing organisations to engage in legal proceedings goes beyond the scope of application of the Employment Directive. In this way, the Italian disability council has the possibility to take a case to court with respect to non-discrimination in other fields than employment.

In Malta, amendments to the Equal Opportunities Act of March 2012 have entitled disability organisations to engage in legal proceedings.
Conditions under national law

In most EU Member States, specific terms and conditions prescribed by national law have to be fulfilled before organisations can engage in judicial proceedings on behalf of or in support of victims. The conditions can vary from the need for the organisation to be legally incorporated to having a certain number of years of existence. Another common condition is to define specifically in the organisation’s statutes the defence of rights of persons with disabilities who are discriminated against as one of its main activities.
As most of these conditions provide the legal safeguards, others can limit organisations in obtaining the necessary legal standing to engage in judicial proceedings.
In Lithuania, for example, according to the civil process law, associations can only engage in legal proceedings in support of a victim of discrimination if the victim is a member of the association. The association also needs to prove that discrimination based advocacy and representation in court are identified as one of their activities. Furthermore, the law of equal opportunities gives the possibility for the victim to bring a case before the equal opportunities ombudsman. Associations, and therefore also national disability councils, however, do not have this possibility.
The same requirement on statutes can be found in Hungary, Norway, Croatia and Austria. The statutes of the organisation have to identify bringing discrimination cases to court as one of the organisation’s activities.

Additionally, the Austrian law only entitles the representatives of the organisations that are members in the federal disability board to engage in the judicial proceedings. Also additional criteria exist to bring a class action to court: before issuing a class action, a recommendation by the federal disability board is required. Also, proof has to be given that the general interest of persons with disabilities is substantially and permanently affected.
In Malta to the contrary, the Equal Opportunities Act only requires the organisation to proof its legitimate interest in ensuring that the provisions of the Act are complied with. Then, the organisation is entitled to institute, on behalf or in support of the person and with his or her approval in legal proceedings. 
Limited recognition of persons with disabilities under national law
Limited recognition before the law of persons with disabilities, including their legal capacity and the capacity to act is an obstacle. A person who is divested of his or her legal capacity and has a legal guardian cannot make an independent decision to take a case to court. The legal guardian has to agree. Often they do not agree and the necessary authorisation from the victim to start a court case is not obtained. 

In Norway, the civil code states that the plaintiff must have the capacity to sue. If the plaintiff lacks the capacity to sue and does not already have a legal guardian, a legal guardian will be appointed to assist the plaintiff in this case. However, authorisation of the guardian to take a case to court is still needed.

In Croatia, the same obstacles on receiving the necessary authorisation from the legal guardian are identified. However, the MHE member in Croatia has found alternatives for seeking redress for a person without legal capacity. For example, if a legal guardian is appointed by the state for an individual who lives in a state institution, then the organisation would inform the institution if the legal guardian refuses to consent to a legal procedure. The organization will prove that the guardian's refusal is contrary to the best interests of the individual and will ask the institution to give an order to the guardian to provide his/her consent according to the wishes of the individual or to replace the guardian.
Cases brought to court
Very few organisations have brought cases to court in recent years, although some exceptions exist.

In Norway, the Association of Victims of Personal Injury, a member of the Norwegian disability council, has often been involved in claims of compensation and has a large network of lawyers with expertise in the field of personal injuries. The Association recently won a class action against the state for a failure to implement the EU Motor Insurance Directive during 1994 and 2000 (Judgment Supreme Court of Norway, 22 November 2012).

The Association has established a legal defence fund. Members of the association may apply for monetary support from the fund in cases of general public interest.

Another example from Norway is a lawsuit filed by the organisation  for people with ADHD last December on discriminatory practice in the Norwegian armed forces.

The Croatian member of MHE has an on-going judicial proceeding at the court of appeals on a discriminatory practice of an education facility for children against a worker with a psychosocial disability.

Also the Austrian Disability Council has in the past been involved in proceedings at the labour and social court. However, proceedings are more often led by their local branch organisations, which have specific knowledge on the issue at stake and which regularly support persons with disabilities in legal proceedings.
Until 2004, the Swedish Disability Council had a legal unit of staff lawyers and was able to bring, together with their member organisations hundreds of individual cases to court.
5. 
Cooperation with equality bodies, ombudsmen and trade unions 

Although the Employment Directive does not require the establishment of an equality body to protect equal treatment in employment, a number of countries have in fact designated an equality body or ombudsman for this role. In particular, the equality bodies in Belgium, Cyprus, France, Greece, Hungary, Luxembourg, Malta, Sweden and United Kingdom, among other countries, have been mandated to fight against discrimination on the basis of disability. 

Also, the trade unions in some countries are often involved in providing advice, support and legal representation to persons, but they do not always have expertise in disability.
In Sweden, a person with a disability can be represented by his or her trade union before the Swedish Labour Court that decides on cases of employment discrimination and that is composed out of social partners. If the trade union decides not to bring the case to the Labour Court, then the person has the possibility to ask the Equality Ombudsman to represent him or her before the Labour Court. The Equality Ombudsman also has the competence to represent the person on a discrimination case outside of employment before the ordinary judicial system.
Most national disability councils that do not have the legal standing to engage in judicial proceedings could therefore effectively work together with these bodies that have the competence to protect persons with disabilities from discrimination in employment. Many organisations of persons with disabilities establish partnerships with other bodies that are better equipped to provide legal advice. 

In France, for example, the National Disability Council does not handle complaints of persons with disabilities who feel discriminated against in employment, but transfers them to the ‘Defenseur des droits’. This body takes up the case when they consider themselves competent and can bring the case to court if needed. 

Also in Greece, the National Confederation of Disabled People finds that the Greek Ombudsman works very effectively in providing legal support and conciliation services to discriminated individuals. The majority of the cases brought before the Ombudsman were solved effectively out of court.
In Malta, the Federation of Organisations of Persons with Disabilities notes that even if they do not receive many complaints of persons with disabilities, these people have the possibility to lodge a complaint at the National Commission of Persons with Disabilities.
In Denmark, the National Disability Council has the possibility to cooperate with the Board of Equal Treatment and the trade unions on cases of discrimination in employment. However, some problems are noted with regards to the efficiency of the procedure before the Board of Equal Treatment: the complaint always has to be written and the person cannot present his/her case in person to the Board. Witnesses can also not be called in these procedures. Consequently, since not all persons with disabilities are able to file a written complaint, persons with disabilities do not have equal access to file complaints with the Board. Furthermore, the national council also questions the level of knowledge on disability issues of the Board. Trade unions are entitled to bring discrimination cases to court and are quite active in Denmark.

However, not all national disability councils have a close cooperation with these bodies, resulting in a low number of cases being brought to the attention of the equality bodies and ombudsmen, and many victims remaining without proper legal redress.

The Czech National Disability Council states that it only refers persons to other bodies when the issue in question falls outside of its competence.
In Italy, persons with disabilities can turn to their trade unions to bring a case to court. However, the Italian DPOs do not generally cooperate with the trade unions when dealing with these cases.
6. 
Recommendations 
1. Access to free legal aid. As mentioned in EDF 2010 report, schemes facilitating access to qualified legal advice and representation for individuals who need it must be put in place. Organisations of persons with disabilities play an important role in providing this legal advice or in transferring the individual to the competent body in the country, such as the equality body or trade union. 
2. The associations representing victims of discrimination should be given the appropriate legal standing allowing them to represent, on behalf of or in support of, the victim of disability discrimination in a legal procedure. 

3. Reinforcement of cooperation between organisations of persons with disabilities and trade unions, equality bodies and ombudsmen on handling individual cases of disability discrimination in employment and occupation. 
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