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Concept note for Human Rights Report on legal capacity: personal choice and control
Introduction 
EDF has a regular human rights report series concerning the rights of persons with disabilities in the EU. The series looks at both the EU and national levels and generates recommendations for both levels. The first issue was in 2016 to mark 10 years of the Convention on the Rights of Persons with Disabilities. This was an introductory publication and provided a baseline to assess progress at the EU and Member States levels regarding CRPD ratification. 
Past issues covered by the Human Rights Report series: 

· Overview on CRPD – December 2016

· Sustainable Development Goals and the CRPD – March 2018

· Equality and non-discrimination – March 2019

· Poverty and social exclusion – April 2020
· COVID-19 – March 2021 

· Political participation in the EU elections – May 2022

· Employment – January 2023 
EDF will produce its 8th human rights report on the topic of the legal capacity of persons with disabilities.
Deprivation of legal capacity continues to affect millions of persons with disabilities in Europe, with people with intellectual and psychosocial disabilities, as well as older persons, being most at risk. While some countries have started to reform their legal capacity regimes, many issues remain to ensure the equal rights of all people. For example, people deprived of their legal capacity may not have the right to sign contract, to vote, or to marry. They can also face human rights abuses such as forced treatment and placement in psychiatry, or forced sterilisation, abortion and contraception. Deprivation or restriction of their legal capacity can thus affect their whole life. 
Concept note 
The UN Convention on the Rights of Persons with Disabilities, ratified by the European Union and all EU Member States, obliges its States Parties to guarantee the right of equal recognition before the law of all persons with disabilities (article 12 CRPD). However:
· Guardianship regimes are still widely governing the legal capacity of persons with disabilities. Full and/or partial guardianship are provided for in 12 Member States.
· 8 Member States still do not incorporate any provisions on assistance in decision-making for persons who need such support.
Although legal capacity remains an important priority for the disability movement, it is not sufficiently addressed in European policies. For example, the Strategy on the rights of persons with disabilities 2021-2022 does not include ambitious initiatives to protect the rights of people deprived of their legal capacity and to end substituted decision making. The only measure foreseen is the collection of good practices on supported decision-making. 
There are also concerns that the potential decision of the EU to oblige Member States to ratify the 2000 Hague Convention on the international protection of vulnerable adults may negatively affect the rights of persons with disabilities. 
In addition, while the adoption of the draft additional protocol to the Oviedo Convention was temporarily frozen, there are still concerns that Member States of the Council of Europe may still want to adopt it later on, and promote laws allowing involuntary treatment and placement. 

These are the main issues that this report will shed light upon in approximately 40 pages.

The report aims to gather, analyse and publish key information from the EU and its Member States on the (deprivation of) legal capacity of persons with disabilities, with examples related to various areas of life, with a focus on human rights violations, including forced treatment and placement in psychiatry, and forced sterilisation, abortion and contraception. The report will also provide information on legal reform undertaken to swift from substituted decision making to supported decision making, and initiatives to empower people.
Recommendations to better ensure this right at the EU and national levels will conclude the report. 
We aim to cooperate directly with EDF members, organisations representing older people, the European Parliament, the Fundamental Rights Agency, the Council of Europe’s Commissioner for Human Rights, and the United Nations Office of the High Commissioner for Human Rights.
Target audience

· EDF members and other organisations of persons with disabilities (DPOs) in Europe: to support their advocacy related to equal treatment before the law in their countries and beyond. 
· National monitoring bodies, national human rights institutions and ENNHRI, equality bodies and Equinet, the EU CRPD Monitoring Framework: to provide new information to assist in monitoring of the CRPD and its Article 12, and to give clear information on the level of implementation of article 12 across the EU Member States.
· Policy makers at the international, EU and national level, such as the European Commission, European Parliament and the Council of the EU, the Fundamental Rights Agency, the Council of Europe, UN agencies, and the CRPD Committee, and national governments with the aim to make them aware of the state of play in Europe, including good practices, and need to further ensure the right to equal treatment before the law for all persons with disabilities, in all contexts.
Objectives 

· Explain key obligations under article 12 of the CRPD and General Comment No. 1
· Explain the relationship between article 12 of the CRPD and other relevant articles of the Convention, with examples on article (equality and non-discrimination), article 14 (deprivation of liberty), article 17 (integrity of the person) and article 25 (health)
· Collect up-to-date information on the legal framework on legal capacity and supported decision making in EU Member States 

· Raise awareness amongst DPO’s, policy makers and on the comparative situation across the EU on the legal capacity of persons with disabilities through comparative maps as well as with specific good practices of supported decision-making. 
· Provide recommendations to policy makers in Europe on the next steps to take with regards to article 12 of the CRPD 
Outline 
1. Glossary 

2. Forward by EDF President, Robert Martin CRPD Committee, and Senada Halilčević member of EDF Women’s Committee and former Vice-President of Inclusion Europe 
3. Executive summary 

4. Introduction 
5. CRPD Update in Europe
6. What is legal capacity? 
a. Who is affected?

b. Legal capacity v mental capacity 
c. How does it affect people’s lives? (medical decision and involuntary treatment and placement, sexual and reproductive health and right, family life, political participation, etc.) 

d. What is mean by equality before the law? 

i. Supported decision making 
ii. Free and informed consent 

iii. Will and preference of the person 
7. State of play in Europe

a. Legislation in EU Member States 

b. Models of substitutive decision making

c. Development of supported decision-making regimes 
d. Case studies of Human rights violations in Europe  

i. Forced treatment and placement in psychiatry 
ii. Forced sterilisation, abortion and contraception 
8. Good practices

a. Moving from substituted to supported decision making 

b. Understanding and collecting free and informed consent (e.g. WHO documents and initiatives)
c. Voluntary measures in mental health 
9. Recommendations and conclusions  
a. EU

b. CoE

c. Member States 
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