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EDF Committee on Human Rights and Non-Discrimination

Annex 3 – Proposed regulation on protection of adults
Human Rights Committee meeting – 20 November 2023 

Introduction and background
In May 2023, the European Commission published a proposal for a Regulation and Council Decision regulating the cross-border ‘protection’ of adults. Actions in this field were planned as part of the European Disability Strategy. This draft law is based on the 2000 Hague Protection of Adults Convention, an international non-UN legal text regulating the rules applicable to the ‘protection’ of adults in cross-border situations. For example, when an adult moves to another country or has a house or other financial assets in an EU country other than its country of residence.

EDF is engaged on discussion regarding the 2000 Hague Convention and “protection of adults” since 2018. In 2021, EDF criticised the lack of inclusion of civil society organisations by the Portuguese presidency in relation to this policy area. EDF participated in several consultations of the European Commission prior to the proposed Regulation being published, and bilateral meetings between the Unit of the Commission in charge of the file, along with Mental Health Europe. EDF published a position paper on disability rights in civil judicial cooperation in 2022. 

EDF raised the issue at UN level which led to: 

· The publication of a study and a statement by the UN Special Rapporteur on the Rights of Persons with Disabilities and the Independent Expert on Older Persons in July 2021

· The publication of a joint submission on the proposed Regulation by the two experts in August 2023

The proposed Regulation needs be negotiated in the European Parliament (Legal Affairs Committee leading) and the Council of the EU (Civil Law Working Party). There were three meetings in the Council. The work has not started in the European Parliament, and it may be postponed until after the elections. 
The European Economic and Social Committee will issue an opinion by the end of the year. There will be no public hearing, but an expert hearing on 13th of September to which EDF participated. 
Issues created by the proposed Regulation 

The proposed Regulation on protection of adults does not comply with the CRPD.

Although the recital does refer to the CRPD, the core of the proposal falls short by referring to measures that violate the rights of persons with disabilities, including substituted decision-making mechanisms (such as guardianship and curatorship) (article 3 of the proposal) and institutionalisation (article 21). This creates a legal framework that would facilitate the automatic recognition of substituted decision-making measures and the transfer of persons with disabilities to institutions in another Member States.

Actions from EDF 
· Meetings with relevant EDF members and other partners (including AGE Platform – representing older persons – and Validity Foundation).
· Issue raised with the EU CRPD Monitoring Framework at the last Framework meeting.

· Engagement with UN experts (Special Rapporteurs, CRPD Committee). 

· Request to receive support by pro bono lawyers to get another analysis on compliance with the CRPD and other relevant conventions and advice on amendments EDF could propose: the legal opinion was received early November and is published on our website. It aligns with EDF position. 
· Bilateral meetings with some permanent representations in Brussels (France, Finland, Malta, Sweden). We know that a few Member States already raised the issues of lack of compliance with the CRPD already. 

· Response to the feedback call published by the European Commission.
· Publication of EDF proposed amendments, including web article on the proposed Regulation. We worked jointly with Mental Health Europe on this – the amendments are available on their website too. 
Proposed next steps
· Draft letter for EDF members to send to their governments for national advocacy: this will depend on the timeline for negotiation in Council. It is very important that EDF members contact their ministry of justice about this regulation. 
· Align our advocacy with other important stakeholders, such as AGE Platform and the Council of Notaries (if possible)
· Media engagement, with a focus on cross-border institutionalisation – this will depend on the Council position and the timeline, as to when the European Parliament will examine the regulation. 
· Upcoming Human Rights Report on legal capacity will cover the issue of legal capacity. 
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