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DOC-AGA-24-05-02
Main findings of the Human Rights Report on Legal Capacity
Document for information
Purpose of this item
The objective of this item is to present the main findings of the EDF’s Human Rights Report on legal capacity and hear from members about their feedback and experience on the topic. 
Questions for the delegates
· Do you have any questions regarding the finding of the report? 

· Do you have update regarding legislation on legal capacity in your country or issues related to legal capacity and supported decision-making? 

· How could EDF further support you on advocating for support decision making? 
· Do you have suggestions or comments on the planned dissemination and use of the upcoming human rights report on legal capacity?
Introduction 
We will publish our 8th Human Rights Report on the topic of legal capacity. 
The topic of the report was agreed in 2022. In 2023, a consultant was hired to gather information on the legal capacity framework in EU Member States and draft some part of the report. The report was finalised by the Secretariat, with feedback from the Human Rights Committee, the Board and EDF national members in 2024. 

The report highlights the current legal frameworks, challenges, and human rights violations faced by persons with disabilities in Europe, while also offering recommendations for policymakers to address these issues effectively.

A short summary of the report will be available during the General Assembly, and the full report will be published at the end of May on EDF’s website. 
Main findings of the report 
While the exercise of legal capacity is protected under article 12 of the United Nations Convention on the Rights of Persons with Disabilities, there are persistent gaps and inconsistencies in its implementation across EU member states, and indeed globally.
Our Human Rights Report finds that no EU Member State fully complies with the right to legal capacity as required by article 12 of the CRPD. 
All of them still provide for ways to deprive a person with disabilities of their legal capacity, either completely or partly. 
· 12 EU Member States still allow full deprivation of legal capacity in their law: Bulgaria, Croatia, Cyprus, Denmark, Estonia, France, Italy, Greece, Hungary, Luxembourg, Netherlands, Poland. People are denied the right to make all choices. 

· 9 EU Member States provide partial guardianship and similar systems: Belgium, Finland, Latvia, Lithuania, Malta, Romania, Slovakia, Slovenia and Sweden. The right to decide can be partly limited to specific areas, for example when it comes to spending money or signing a contract. 

· 6 EU Member States have almost fully abolished guardianship, but still keep some exceptions in some cases and for some persons with disabilities: Austria, Czechia, Germany, Ireland, Portugal and Spain. In theory people with disabilities cannot be deprived of their legal capacity, but courts can make exceptions when they consider that the person cannot decide in a specific area, and/or for a limited period of time.
Some Member States have developed formal and informal supported decision-making systems to respect better the rights, choice and autonomy of persons with disabilities. 
We identified 13 EU Member States that have supported decision-making systems established by law: Austria, Belgium, Czechia, France, Germany, Hungary, Ireland, Italy, Latvia, Lithuania, Portugal, Spain, and Sweden. In other countries, supported decision-making programmes may operate, even without legal guarantees to that form of support. Some promising practices include personal advocates, open dialogue and personal assistance budgets, as well as practices to understand and collect free and informed consent, and to ensure autonomy in mental healthcare. 

The report also finds that the European Union and the Council of Europe, including its European Court of Human Rights, still fail to adopt measures to promote and protect the legal capacity, and more broadly, the autonomy and right to choose, of persons with disabilities. 
Deprivation of legal capacity leads to various human rights violations, including coercion, abuse, and segregation. The report highlights the disproportionate impact of legal capacity restrictions on certain groups, such as women with disabilities and older persons. These individuals face intersectional discrimination, compounding the barriers to exercising their rights and autonomy. 

Much remains to be done to ensure the right of legal capacity for all. Strong actions are needed at all levels of policymaking: from the EU and the Council of Europe to European countries who have the ultimate power to change their laws and policies to finally ensure persons with disabilities are not denied the right to decide and control how to live their lives.
Key recommendations 

The report provides a series of recommendations for European countries, the European Union and the Council of Europe. Below are listed only some of the key recommendations.
For European countries
· Abolish all forms of substituted decision-making and establish robust supported decision-making mechanisms.

· Ban coercive measures and promote deinstitutionalisation, with a focus on community-based services and independent living supports.

· Review laws and policies to align with Article 12 of the CRPD and ensure the full inclusion and participation of persons with disabilities in decision-making processes.

· Invest in measures supporting autonomy and independent living, including accessible housing, transportation, and education.

· Provide comprehensive training for professionals in contact with persons with disabilities, emphasizing the principles of autonomy, free and informed consent, and the CRPD.

For the European Union

· Ensure legislative proposals do not violate CRPD articles and actively promote the rights and inclusion of persons with disabilities in all policy areas.

· Revise proposed regulations violating legal capacity rights and ensure alignment with international human rights standards.

· Provide guidance and support to member states on legal capacity reforms, including best practices for implementing supported decision-making and deinstitutionalisation initiatives.
For the Council of Europe

· Withdraw draft protocols violating CRPD provisions and prioritise initiatives that promote legal capacity and prevent coercion in all areas of life.

· Support the development and dissemination of guidelines and resources to assist member states in implementing CRPD principles effectively.

· Take action against coercion faced by women and girls with disabilities, including the adoption of strong recommendations and monitoring mechanisms to ensure compliance with international human rights standards.
Next steps 

We will use this Human Rights Report to demand more actions by the EU to support the implementation of article 12 in the EU, and in our advocacy on the proposed Regulation on cross-border protection of adults. The findings of the report will also be used to provide information to the CRPD Committee for the review of the EU by the CRPD Committee, and in our advocacy on topics related to mental health and ending forced sterilisation. 
We are planning to disseminate the report widely, including targeting key policy markers in the European Commission (Commissionaires covering equality, justice and health) and representatives in the Council of Europe (e.g. Commissioner for Human Rights, members of the Parliamentary Assembly). We will also share our findings with the CRPD Committee, the UN Office of the High Commissioner for Human Rights and the World Health Organisation. 
Findings can also be used by EDF members to advocate for legal and policy changes at national level. EDF Secretariat is available to talk about opportunities to support national advocacy. 
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